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TE 
R EFATORY diſcourſes (eſpeci- | „ 
y in ſyſtems of ſcience) © . 
: pre-occupate,—#5/nvelies preju- 1 
dies or pervert the judgment of the 6 
reader: and doubtlefs, whoever atten 99 
tively peruſes the introduction which < 
1 author himſelf prefixed to this 
ly and juſtly conclude, | 3 
ar an tional preface is a ſuperero= — . 
gation, and of little or no uſe, either to ; 
illul ate the author, or direct the read. | 
er. I ſhall therefore in this place inſert . 9 
only a few words; firſt, with regard to 3 
the autl or, — next to the Wort itſelf. BO F 
= | : : * . 3 : ; 


The Preface. „ 


As to · the author, he was perfectly 
qualified for the work he has here un- 
dertaken, as being a gentleman of ex- 


quiſite parts and learning, —of indefati- 


gable induſtry and application, for ma- 


ny years a conſtant attendant on the 
courts, eſpecially the courts of equity, 


of whoſe proceedings he was always an 


lector, and faithful relator ;—one, in 
whoſe collections, reports and ſy ſtems 


utility of matter, and perſpicuity of me- 


* 


exact obſerver, as well as a careful col- 


of law, already publiſhed, appear an 
exquiſite ſolidity of udgment, as well as 


bod. His merit ſoon advanced him to 


_ [preſide in thoſe courts where the matters 
treated of in this book are more particu- 
8 ey nn iſable. 


As to the work, it will appear to every 


attentive reader, to be one of the moſt 
uſeful and neceſſary, —as well as the 
moſt regular and exact, of its kind: as 
. to its ulility, —it may be obſerved, that 
as no part of the law can give us more 
extended ideas, —or conduce more to 


our temporal benefit, than the legal me- 


2 of transferring or diſpoſing proper- 


; 1o thoſe methods being by our author 


Rt diſtributed into two kinds, — 


alienation in life, or by deviſ at death; 


the latter of theſe is here treated of with E 
duch 


. 


ſuch 8 as a | fabjedt which, in 


aly point of utility or intereſt, does, or 
un- may, concern every perſon capable. of 
ex- giving or taking lands by devi > pan 
ati 1 in general includes all 3 
0 The method 18 truly logical or 8 3 
ity, tical, and the whole doctrine of deuiſes 
an 1s diſtributed under nine heads ; all par- 
-ol- ticularly and methodically treated of af 
111 large in the ſubſequent ſections, wherein 
ms the caſes found in our reports, or which 
an fell within the author's obſervation, as 
5 neceſſary to illuſtrate or explain, are in- 
* 1 and 4 
es As to the arguments of Lord Holt, in 
_ the Caſe of Bunker and Cook, and of 
| Lord Trevor, in that of Arthur and Bock- 
enbam, — the reader may be aſſured, that 
the ſame were at ii taken by our au- 
$4 thor, as they were delivered in the re- 
"ſt | ſpective courts, and were afterwards 
aa added by him to this treatiſe; for they 
aA4irectly tend to illuſtrate ſeveral parti- 
855 culars. And-the editor of this treatiſe, 
as finding the ſame arguments to have been 
6 here collected, and penn'd in a more 
. exact manner than they have hitherto 
: been publiſhed, cannot conceive it any - 
injury to the publick, to give them here 
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a republication. 5 
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GUNCE we 87 nature in a ſtate R . 

equality, independant on one another, 1 

they muſt have had the ſame right to all 

things neceſſary for the ſupport of life | 

but, when by their induſtry, they took an 

| thing out of the common ſtock, it thereby | 

became their own; no one onla diſpoſſels_ 

them of it, without manifold injuſtice; for Doc. and Sud. 

they could not appropriate to themſelves e 

fruits of the earth without labour, which DE” 

ſurely nobody would 7 any right to, 

in this ee ſtate of equality. Hence we 

may infer, that every man had an abſolute 

property in thoſe things which he had appro- Be 

Pues by his W ; but becauſe all "Ml e 
„ cou 4 FL 
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2 > L 8 4 +.5 : £ 5 * * * 
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could not eaſily provide themſelves with 
© every neceſſary of life, (for every place did 
; not produce all things for clothing, food, 
n Dc.) men were apt to ſeize what their neigh- 
bours poſſeſſed, or to exchange the produc- 
tions of their ſeveral ſoils; therefore, to pre- 
vent the diſorders of the former, it was judg- 
ed moſt reaſonable to eſtabliſh the latter, by 
which men were allowed to transfer any ſhare” 
| e their fruits or poſſeſſions, to procure ſome- 
| | EE, thing more ſerviceable, which they wanted. 
| Now the ways of transferring property 
muſt be either by alienation in the life of the 
| poſſeſſor, or by teftament after his. death ; 
| yo that is, the occupier having an ab/o/ute power 
| 4 over his own acquiſitions may ſo entirely 
1 diaſpoſe of them, that he ſhall not during 
1 . his life retain any manner of right, or title, 
to the things which were before his own, or 


> 
A 


l to the uſe of them ;—or, he may declare by 
it : | his will, who ſhall ſucceed him in his poſſeſſions - 
=: | after his death, which till then is revocable ; 
reſerving in the mean time, the right of 
| occupancy, and enjoying the profits, The 
5 „ former power and privilege arifeth from 
tte full property; for ſince that enables a 
1 man to diſpoſe of his own as he pleaſes, it 

ſeems the principal part of that ability, that 


ail be may, if he thinks proper, transfer any 
213! 1 Fore to another, and ſo provide himſelf with 
it Iiomething more ſerviceable, or at leaſt en- 

1 0 15 gage a friend by a FREE GIF r. The latter 


method of transferring property has not 

been fo eafily allowed; for it has been dif- 
puted, whether TESTAMENTS owe their ORIGI- | 

1 | 8 NAI. 
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NAI. fo a NATURAL or POSITIVE LAW, But 


ſincethings, (over which the property was 
firſt eſtabliſhed,) are intended only for the uſes 


' of men in this life, they thought it ſufficient to 
that end, to allow the occupier the com- 
mand of his poſſeſſions during his life, but 

that the management of what belonged” to the 


dead ſhould be left to the care of the living. 


But on the other fide, if we conſider 


that men are obliged to take particular care 


of their children, as well as of others allied 


to them in blood, and that it is not fufſi- 


cient (for the peace of ſociety) to introduce 


ſuch a dominion of things, as would turn 


only to the preſent uſe, (fince this would 


create no leſs confuſion than the t 8 


community,) it will appear necefary, that 
the conTINUANCE of property ſhould NoT de- 
pend on any FIXED period of time, but be IN DE- 
FINITE, and ſo paſs down, and be continu; 
ed to others. TE e 
ment to induſtry, which muſt have contribut- 
ed much to 255 peace of a ſtate of nature. 


For men were apt to extend their right ta 


the common praductions of the earth 70 


far, and in their wants would eaſily per- 


ſuade themſelves that no appropriation 
would deprive, them of it; therefore what- 
ever could prevail on them to Jay pp the 
fruits of the earth, and prevent that raping 
which the want of them produced, ths 

conſequence be highly reaſonable; and what 


could be a greater motive than, (after a full 
enjoyment of them in this life,) a free power 


R 2 


. 8 
* 


— 
. * 
* * 


je Beſides, this privilege is a great encourage. 


of 
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to diſpoſe of them, to thoſe, whoſe . 
and happineſs ought to be our greateſt concern? 
But however reaſonable this NnaTURAL no- 
tion may ſeem of transferring property by 
teftament, it was not admitted into the feudal 
law; the reaſons whereof will appear, if 
we examine into the nature of the old feuds 
and tenures. 

A feud (a) was at firſt no more than the 
right which the vaſſal had zo take the po- 
FITS of his lord's lands, rendering unto him 
ſuch feudal duties and ſervices as belong 10 
military tenure ; ſo that the tenant had only 
the /e of the land, and the yroPERTY /fill 

continued in the Led Thoſe feuds the ten- 

ants had at firſt but at the will of the lord, and 
afterwards they were continued to the ten- 
ant during his life; and while they were 
thus limited, it is no wonder they were not 
ſuffered to diſpoſe of them by teſtament, 

for that does not take effect till after the 
death of the teſtator, at which time the 
tenant's. intere/t in the feud ceaſed, and his 


eſtate was determined ; therefore be could 


not diſpoſe of that he had no right to: nor 
will this reſtriction ſeem unreaſonable, when 
the feud came to be hereditary and perpe- 
tual, if we make a further inquiry into the 
ſervices and duties that every feudal tenant 
was obliged to pay his lord. 

Among others, Spelman tells us, thero 
were DEFENCE for the lord's perſon, ye 


| 6 The word feudum was not khown here until abouz 
| the year 1000. Somner's Gavelkind, 102. 


and 


and Revocationt. _ 


and advice ; for the tenant was obliged eve- 
ry three weeks to attend the lord's court, 


and direct him as the cauſes required; and 


the profit of ward, marriage and relief as 


they fell. Theſe I take to have been the 
moſt beneficial, and of the greateſt conſe- 
quence to the lord. He muſt of neceſſity have 
been deprived of theſe, had this diſpoſition 
of the {al by teſtament been allowed; for 

by this means a ſtranger might be admitted into 


10 perform the ſervices ; the ability of the 


latter being no leſs neceſſary to aſſiſt the lord 
in his courts, than the vigor of the former 
= to defend and protect him in the field. 


the poſſeſſion of the feud, who might be unable | 


And if we confider the nature of ward, 


marriage, and relief, we ſhall find the 


lord by the ſame means diſappointed of 


XX - thoſe profits ; for at the death of the ten- 
= ant, the heir was either within age, (then 


the profitsof ward and marriage accrued to 


the lord ;) or, he was of full age, and then, 


that of relief became due; for on the death 


of the tenant, the land lay empty and fell 


into the lord's hands, and the taking it 
out of the lord's hands was called relevium, 
(relief) (a), which was in the nature of a 


(a) Relevium is derived from the Latin word rabwant's : 


Ce. Lit. 16. a. 


and the ancient ſages of the law give this reaſon, Qua 


bereditas que jacens fuit per anteceſſoris deeeſſum, releva- 


tur in manus heredum, et propter fadam relevationem fa- 


cienda erit ab hereds quedam preflatio que dicitur rele- 
vium. Brad. I. 2. c. 36. fo. 84. Fletal. 1. c. 10. 
Brit. c. 69, 70. Ockham de differentiis releviorum Co. Lit. 


69. b. 76. a. 83. a. In Domeſday it is called releva- 


mentum and relevatio, See 13 Elia, c. 5. 


3); mn 


Law of Deviſes 


new purchaſe ; and it was thought reaſon- 


able that the lord ſhould have the education 


of the heir, in order to inſtru him in the 
uſual ſervices of the feud, it being no lefs 


the intereſt of the publick than the lord, 
to have them duly performed ; but had this 


way of transferring the feud been admitted, 


it would have been in the power of ev 


tenant to deprive the lord of thoſe bene- 


fits, by appointing a ſtranget to ſucceed him. 


Beſides, this way of conveyance wanted 
that /o/emnity, which the feudiſts thought ne- 


cCeſſary to eſtabliſh in transferring lands, 


that if at any time a diſpute ſhould ariſe, it 
might be the eaſter determined by the parer 


" romitatus, who were witnefles to that notori- 


* 


Black. Com. 
2 V 32, Ce. 


be diſpoſed of by will, as the uſus fructus is 


ous and publick manner of conveying by 


livery; and for that reaſon I believe copy- 
Bold land was taken to be out of the ſtatute 
of 32 H. 8. c. 1. For the ſurrender, which 
is required, as well in deviſes, as in other 
alienations, an/wers the notoriety of livery and 


ſeiſin, conſequently out of the reaſon of 


the prohibition of the feudal la“. 
Thus the law continued till the inven- 
tion of ' uſes, which were firſt found out 


by the clergy, to evade the ſtatutes of 


mortmain; for when thoſe acts prohibited 


them from making any further purchaſes 


of lands, they introduced the diſtinction 
of the civil law between the v/us frudtus 
and the property; and as they generally 
fat in chancery, where thefe uſes were ſole- 
ly cognizable, ſo they ſuffered: them to 


by 


/ 


and Revoc ationr. 


by as rats of the civil Jaw; rightly judg- 

ing, that men are liberal” when they can 
enjoy their poſſeſſions no longer, therefore at 
their death would chooſe to difpoſe of them 
to thoſe hO only could ee them hap- 
ea in another world. 

But amongſt the many miſchich which 
followed this contrivance of uſes; the feudal 
lord was often deprived-of the ſervices and 
profits of his feud; and e the ſtatute 
pf H. 5. reſtored the ward of ceſtuy que uſe 

his heir, with the relief to the Gad bord, and 
= altho' many other acts made proviſion 
againſt the other miſchiefs; yet they were 


ſtill continued, principally as the Doctor & 9,8. e Sind. 
Student obſerves, for the fake of this power dial. 2. c. 22. 


of diſpoſing them by will; but that was en- 
tirely taken away by the ſtatute of 27 H, 
28. of uſes, which transferred the poſſeſſion 
of the feoffees to ce/tuy que uſe, and ſo 
= merged the uſe, but the land itſelf could not 
longer be conveyed by teſtament, but by 
alienation in the life of the proprietor. 

The people difpleaſed to find themſelves 
| firip'd of a privilege they had ſo long enjoy. 
ed, grew unealy under this alteration and 
reſtriction; therefore the parliament of 32 
H. 8. was the cafier prevailed on to eſta- 
bliſh that manner of conveyance hy will, 
ſince they found it might be done wth 
= fmall detriment to the military tenures, 
= mag were at that time in their declen- 


* 


8 | It 
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Law of Deviſes | 


It is of no conſequence to note the par- 
ticular clauſes in that ſtatute, and the 34 
H. 8. which relates to thoſe teuures, for, 
as they are aboliſhed, it would be more a 
matter of ſpeculation and curioſity, than of 

| uſe. I ſhall confine myſelf to that general 
dlauſe which concerns /occage lands, and im- 
powers every perſon having a ole ſtate in fee-. 
ſimple, or ſeiſed in coparcenary, or in com- 
mon in any lands, Hc. in poſſeſſion, rever- 
_ Hon, or remainder, to will or deviſe them, 
or any rent, common or other profit out 
of them, at his pleaſure, to any b | 
except bodies politick and corporate. | 

That we may the eaſier comprehend the 


ſeveral points oflaw which may be reduced 


to this head devi/e, it will be proper to ob- 
ſerve, that—the word deviſe, is ſuppoſed to 
be derived from the French, deviſer, (to di- 
vide, or, ſort into parcels); but 1n a legal 
ſignification it is properly where a man 
gives away any lands or tenements by will 
in woriting.—He who gives is called the de- 
viſor ; and he to whom the lands are given, 
the deviſee. A deviſe is not in conſtruction 
of law, a deed; only, an inſtrument by 
which lands are conveyed. And anciently 
where lands were deviſable, it was by 
cuſtom only ; for, by the common law, (in 
favour of heirs,) no lands or tenements in 
2e-SIMPLE were deviſable bywill ; nor could 

they be transferred but by ſolemn livery 
and ſeifin ;—matter of record,—or, ſuffi- 
cient deed or writing. 1 . 111. 2 
we guys But now It is otherwiſe by Stat. 
32 Hen. 


* 
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32 Hen 8. C. I. And ſee 34 & 35 Hen: 8. 
c. 5. 
N. B. Notwithſtanding the doctrine laid 
down above, it hath been ſaid, that words 
of RECOMMENDATION and DESIRE in a ill 
are always held to be a deviſe ; as where the 
teſtator gives a legacy to one, willing him 
to do ſuc N a thing, Wc. Prec. Canc. 201. 
_ This being premiſed, it will now be ne- 
ceſſary, Hit, to conſider, 
Who may deviſe land, and to whom it may, be 
deviſed, &c. 

. econdly, What words Ph, 4 FEE in @ will. x 
Thirdly, What paſs an eſtate TAIL. or for 
LIFR."-* | 

Fourthly, Of executory deviſes, contingent re- 
mainders, and croſs remainders. 
Fifthly, of terms far, e and INCERTAIN . 
intereſt 
Sixthiy, Of deviſes by IMPLICATION. | 
Seven bh, What circumſtances are Oy 
by 32. H. 8. and 19 Car. 2. 
Eigbibiy, Of revocations. 
Ninthly, Of void deviſes. 


What 


10 Lau of Deum 


[0 Who may arte hind; and" to whom 
1 of may be devifec, o. | 


6 _ F IE (a) ſtatutes of 32 Hen. 8. c. 1. and 
1 R „ iH give this power 


(a) "A convey. to all perſons, except infants, ideots, feme co- 
ence by will verts, and perſons of (5) non ſana memo- 


was @ privi- ric; and every perſon may be a deviſee, 
4755 7112 within theſe ſtatutes, except bodies politick 
civil law only and corporate; theſe were excepted, and be- 


to perſons in " cauſe they never anſwered thefeudal ſervices, 


extremis, and were reſtrained from purchaſing any 


who had not lands by ſtatute of mortmain. 


time nor af- 
fftance neceſſary to wales 3 alienation, and was chief y intended 
for military men, <wvho were always ſuppoſed to be under thoſe circum- 
flances, therefore the ceremonies and number of witneſſes required of others 
were diſpenſed with as to ſoldiers, though now the rules for military teſ+ 
' taments are allowed in moſt caſes ; but as to lands and houfes, our Jaw 
gave no liberty of diſpofung thereof. by will, except in certain roughs) and 
Places where ſuch cuſtom had obtained time out of mind. Show. Caf. 


in Parl. 147. Sir Edward Hungerford v. Noſworthy. (3) it ir 


not ſufficient that they be able to anſwer 10 IE + and ws e. 
Cro. Jac. 497. 6 Co. 23. a. | 


* 


43 Els. c. 9 55 Vet, ſince the Ratute of charitable uſes, 


Hob. 136. it has been held that a deviſe to the princi- 


* 5 10 pal, fellows and ſcholars of Jeſus college in 
. P. Oxon and their ſucceſſors, for maintenance 


of a ſcholar, is good, tho? ſuch deviſe had 
been mortmain by the ſtatute of wills. 
2 Fern. 104. Altho' a wife, (by reaſon of the ſubjec- 


tion ſhe is under to her huſband,) cannot 
make a will, yet a woman, whoſe huſband is 


baniſhed 


and Revocations.- - 


baniſhed for Hfe by aQ of parliament, may 
make a will and act in every thing as a : 


feme ſole, ar if the huſband was dead. (a) 


Fd 


(oa) As to this point it may be neceſſary to obſerve, ; 
that death is either civil, or natural. The civil dea 


commences, if any man be baniſhed the realm Co. 
Lit. 133) by the proceſs of the common law, or enters 


into religion; that is, goes into a monaſtery, and there 


becomes a monk profeſſed ; in which caſes xz 1s an30- 
LUTELY DEAD ix Law, and His NEXT, HEIR SHALL 
HAVE His xSTATE. For, by ſuch roſcription, he is 
entirely cut off from ſociety; and ſuch a monk, upon 


his profe ſſion, renounces ſolemnly all ſecular concerns: 


_ and, beſides, as the popiſh clergy claimed an exemption ' 


from the duties of -civil life and the commands of the 
temporal magiſtrate, the genius of the Engiiſb law would 


not ſuffer thoſe perſons to enjoy the benefits of ſociety, 


who ſecluded themſelves from it, and refuſed to ſubmit 
to its regulations. { This. was alſo a rule in the law, 
I. 2. tit. 21. deficit ofſe miles ſeculi, qui fatus eſt mules Chrifti ; 
nec beneficium pertinet ad eum qui non debet gerere officium.}] 
A ͤ monk was therefore accounted civiliter mortuus, and 
when he entered into religion might, like other dying 


men, make his teſtament and executors; or, if he made 


none, the ordinary might grant adminiſtration to his next 
ot kin, as if he were actually dead inteſtate. And ſuch exe- 
cutors and adminiſtrators had the ſame power, and might 
bring the ſame actions for debts due to the religious, and 
were liable to the ſame actions from thoſe due from him, as 
it he were naturally deceaſed. Lit. ſec. 200. Nay, fo far 
has this principle been carried, that when one was bound in 
a bond to an abbot and his ſucceſſors; and afterwards made 
his executors, and profeſſed himſelf a monk of the ſame 
abbey, and in proceſs of time was himſelf made abbot 
thereof, here the law gave him, in the caraciry of 
ABBOT), an action of debt againſ{ HIS own executors to 
recover the money due. Co. Lit. 133. In ſhort, a monk 
or religious, was fo effectually dead in law, that a leaſe 


made 


A huſband 


EFF Ht OO PAS 4 rea 9 
£ 
* 


376, 597. 
But it does not . 


Cur, 1 Mod. 211,— If the huſband once aſſents, be cannot efter 


_ ſufficient evidence of an aſſent, ſee 2 Mal. 172, 173. 


* 
% 


wn; Law of Devifes 


Cre. Els. 2. A huſband may. bind himſelf, by cove- 


Cre. Cer. 218, nant, or bond, to permit his wife by will 
to diſpoſe of /epacies, and this will; be ſuch 
operate as a àn appointment as the huſband will be bound 
wil, neither to perform. i 


ought it to be proved in the fpiritual court. 1 Med. 211, 212. for 


the property paſſes from him to her legatee, and it is his gift. Per 


diſſent, and where he is bound by agreement to let her make a will, his 


conſent ſhall te implied until the contrary appears. What will be 


— * religious perſons were diſabled from making a will, vide Rol. Abr. 


A feme covert cannot deviſe any of the 
goods which ſhe hath As ExECUTRIX with- 
out the huſband's aſſent, or agreement after. 
1 Rol Abr. 68. . 

| Of things in adtion, or which ſhe hath by 

her huſband's conſent, ſhe may make a will, 
and this is properly a will in lau, and ought 
to be proved in the ſpiritual court. 1 Mad. 

17. 212.5 705 | i 

A feme covert executrix may make a will 

without her huſband's aſſent. Vide Moor 340. 


11 


— 
» 


made even to 2 THIRD perſon, during the life (generally) 
of one who afterwards became a monk, determined by ſuch 
his kN TRY INTO RELIGTON : for which reaſon leaſes, 
and other conveyances, rox LIFE, are uſually made to 
have and to hold for the term of one's NATURAL life. 
2 Rep. 48. Co. Lit. 132. But, even in the times of po- 
pery, the law of Eugland took no cognizance of profeſſion 
in any foreign country, becauſe the fat could not be tried 
in our courts. Co. Lit, 142. Therefore, ſince the re- 
formation, the difability is held to be aboliſhed. 1 Sal. 

162. See Black. Com. 1 V 132. 75 
2. And. 


* 
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2 And. 9% 1 Rol. Abr. 608, 912. 1 Mod. 
JJCCGV VVV . OI4LE 
= If a man makes a will in his ſickneſs by 
the over importunity of his wife, o the end 
he may be quiet, this ſhall be ſaid to be a will | 
made by reſtraint, and ſhall not be good. EE 
. ES „ 
If a feme covert makes and publiſhes her 
will, and deviſes lands by it, and her huſ- 
band dies, the deviſe is void, becauſe the 
conſummation is founded upon the making 
and publiſhing, which are void acts. Ph.. 
5 A. deviſed a houſe to B. for life, and af- 1 Lev, 284. 
ter to truſtees to keep it in repair, and be- Hob, 136. 
= #ow the re/t of the profits on the reparation of Collins's ca, 
= #ighways. This deviſe was held good againit 
the heir at law, and the pariſhioners had a 
3X decree for the profits. „„ 
A wife may be a deviſee, tho? not a gran- C. Li. 112. 
tee to the huſband; for as the grant had 1 Rs. 46 610. 
been void, becauſe the huſband and wife are Y 
but one perſon in law; ſo the deviſe is good, 
== becauſe it does not take effett till after the death 
= of the huſband, and then they are no more 
one perſon. FE OE, DRL OT | 
It has been much doubted whether a de- Dyer 303; b. 
viſe to an infant in ventre ſa mere be good, zog. 4. 
becauſe it is not in being to take at the time Moor 637 I 
of the death of the deviſor. And ſince by 1 Lu. 135. | 
the deviſe they are to take immediately after 
the death of the deviſor, the freehold can. 
555 be put in abeyanceby the act of the par- | / 
| 16S, 4 . : | 7 ; 
Others held that a deviſe to an infant in 
ventre /a mere is good, tho? the infant be ae — 455 
„ | | not 1 Lev. 135. 
1 Ko. Ab. 609 


* 
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in eff at the death of the deviſor, and hs 
the freehold ſhall not be in abeyance, but 


| ſhall deſcend to the heir at law in the mean 


time. 


1 Sid. 153. 
Snow v. 
' Tucker, 
1 Lev. 135. 


Mor 637. 
Church v. 
W: at. 
2 3 Lev. 
408. 

| 4 Med 259, 
282, and 


But all agree to TER that a deviſe to an 


infant when he ſhall be born, is 3 good de- 


viſe, and that #he freehold ſhall deſcend Zo tbe 


heir at law in the mean time. (a) 
So it is out of doubt, that if land be 4 


viſed for life, tlie remainder to a poſthumous 


child, that this is a good contingent remain- 
der, 3 there is a perſon in being to take 
the particular eſtate. And if the contin- 
gent remainder veſts during the continu- 


Fiat. 10 & x1 ance of the particular eſtate, or eo infants 
W. 3. c. 16. that it determines, it is good. 


whereby 


« Vifton 1s 


made for Freſerving . a remainder for the benefit of 2 


tube law is now ING: that : EPR to an 
infant en ventre ſa mere is good, tho' born 
after the teſtator's death, and he ſhall take 
by way of executory deviſe when vorn. Per 


North C. J. T. 1677. Anon. in C. B. 1 


Freem. Rep. 293. A deviſe to an infant en 
ventre ſa mere was formerly held void, for 


that the infant not FD. born, there was 


PIES „ 
CI — — — 5 _— — 6K — 
8 . * 


7. a 


(a) For the is Ae not 1 8 1 POW 
Gould take preſently, for he muſt firſt be in rerum nature. 
2 Mod. 292. Sid. 153. pl. 2. Finch Law 34. And 
in this point the civil law agrees with ours. Qui in utero 
ſunt, in jure civil intelliguntur in rerum natura ęſſe, cum de 
corum commodo agatur I. I. 5. 26, 12585 r 1 V. 


3 3s 


* * 
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becauſe the law ſhall imply that the deviſor ; 
did intend it to him when the infant ſhould co 
be born, ſo that it works in the nature of an 
executory deviſe ; but if it appears that the 
teſtator did not intend it to be executed 
preſently, there it ſhall wait. Per North 
C. J. Hil. 1677. Taylor and Bydall, 2 Freem. 
Rep. M , a Ee ED 

A deviſe to an alien, alſo a deviſe to the ,, , G 
heir of an alien, is void, becauſe an alien 1 /. 352. 
according to the policy of our law, can | 
have no heir, either to inherit or take by * | 
urchaſe. 1 Lev. 59.—But a baſtard may 
be a deviſee of land, thoꝰ a monk cannot. 
Ir 434-5 ie, ny 48 5 

Tho' baſtards are not in conſtruction of 
law, ſons, yet if they have acquired that 
name by ns. in common parlance 
they are. T. Ak. 1 P. 410. „„ 

A. deviſed a term for years to his daugh- 
ter and her children, (ſhe then having three) 
and alſo to ſuch other children as ſhe ſhould 
have, and the children of thoſe children, 
ſhe paving other children afterwards; held 
that the daughter and her three children 
took jointly each a fourth part, and that 
the after-born children took nothing, and 

that theſe were words of limitation and not of 2. 4. 1. 
purchaſe; and it is as much for the wife's 413. : 
part, as tho” it had been given to her and the 
heirs of her body. Alcock and Ellen, 2 Freem. 1 
* . 5 | 


Jeviſle of chattels for life, with remainder Se T. l. 
over, good, but if of {mall value, and the 1 V. 417. | 
caſe requires it, it may be otherwiſe. Cooper — 


A deviſe 
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Law of Deviſes 
A deviſe by ceſtuy que truſt in tail i is good.” 


without any further act to bar the right in 


tail. bid. 228. 


A. hath ifſue B. and C—C. deviſed to B. 


1000!. and after to the poſterity of A. for their 


education, at which time B. was ſixty years 
of age, and A dead; the queſtion was, who 


ſhould have the 1000. after B. 's death; 


and per lord K, the lineal heir, if there be 
any, ſhall take it under the word poſterity. 
But B. dying without iſſue, and there be- 
ing no incal heir of A. the collateral heir 
ſhall take it, but thoſe of the half-blood 


ſhall not. Vide 2 Abr. Eq. 290. C. 7. 


R. L. deviſes to R. M. eldeſt ſon of his 
nephew R. M. and the firſt heirs male of 
his body, and in default of ſuch iſſue, to the 
SECOND so of the ſaid R. M. and the heirs 
male of his body, and their iſſues; remain- 
der over, c. Theſe words, the SECOND 
/n of the ſaid R. M. do not mean the ſecond. 
ſon of the deviſee, but the ſecond ſon of 
the teſtator 8 nephew, R. M. T. Atk. 1 V. 5 


411. 
De viſe to the firſt and eldeſt fn, not heir 


at law to his father, is a good deviſe to the 
ſecond ſon. Rep. temp. 
96. 


One deviſes the furplus of his eſtate to, 
his children and grandchildren, al grandchild - | 
in ventre ſa mere at the teſtator's death ſhall 
not take. Secus had if been to the children 
and grandchildren living at his death. Nor- 


they and Strange, 1 Will. Rep. 342. Vide Prec. 
in Chan. 470. Gilb. Rep. in Eq. © 
I. S. deviſes his perſonal eſtate to A. and 


B. and if either die without children, then 


rdw. per Annaly 


rvivor, this 3 is good. Hughes and Sayer, | 
1 Will. Rep. 534. 

A. deviſes 3000l. to all his natural children 
/B. his on by C. the baſtards born after the 
making of the will ſhall not take ; nor the 
child in ventre ſo mere. Metham and Duke on et 
Devonſhire, 1 Will. Rep. 530- Da 

An executory deviſe of an eſtate of inheri- 
tance to a perſon unborn, when he ſhall at- 
tain the age of twenty-one years, is good, 

W and no danger of a perpetuity. Stephens and 
= Stephens. Ca. in Eq. temp. Talbot 228, 

One deviſes lands (in cafe he leayes noſon 
at the time of his death) to J. S. —the teſtator 
WW dics, leaving his wife privement enfient with 
a4 ſon, this poſthumous ſon, is a fon L1vING AT 
ru ring of the te/tator's death, and I. &. 
not intitled. Sir Robert Burdet and | Hopegood, | 
ri. Rep. 486. 6 
Deviſe of lands to truſtees, it truſt that 
if the eldeſt ſon of A. turn proteſtant, then 
co ſuch eldeſt ſon, is a good deviſe, as not be. 
ing to a papiſt, but to a proteſtant. Carte- 
ret and Carteret, 2 Pill. Rep. 132. 

4 A papiſt cannot take a freehold or leaſe- 
hold eſtate by will, becauſe taking by 
Vill, is taking by purchaſe, and by the 
G expreſs Words of 11 f 19 3% 
papiſt is di/abled to take by purchaſe ; alſo, 
terms for years are expreſly mentioned in 
the ſtatute. Davers and Dowes, 3 Will. 
1 1 claimed as contingent deviſee of a 
term for years, on A. the legatee's dying 
7 without iſſue; and the court was clearly of 
: Cc _  - opinion, 


— 


413. 


C. 4. 


Lato of Deviſer 


opinion, that the deviſe over was good, the . 
dying without iſſue being confined to a life 


_ then in being. Opie and Gadolphin, Prec. in 


Chan. 549. 
A. poffeſſed of a term deviſed it to B. 


7. Ak. 1 5. and C. and if either of them died and left 


no iſſue of their reſpective bodies, then to 
D. — this held a good limitation to D. if B. 
or C. left no iſſue at their death. Forth and 
Clapman, 1 Will. Rep. 664. 
I. S. poſſeſſed of a term, deviſed it to B. 
for life, remainder to his firſt, c. ſon in 
tail ſucceſſively, remainder to his daughter, 
and if B. ſhouldhave neither ſon nor daugh- 
ter, then to C.. dies never having 
had a ſon er daughter, the deviſe over to 25 
is good. Stanley and Leigh, 2 Will. Rep. 618. 
Deviſe of a term to A. for life, remain- 
der to the children A. ſhall leave at his 
death, and if the children of A. die with- 
out Aue, then to B.——the children of A. 


die without leaving any iſſue living at the 
time of Due death, this is a good deviſe 


over to B. Atkinſon and Hutchinſon, 3 Will. 
Rep. 258. 

A deviſe to a papiſt above the age of 
eighteen.is void; and if ſuch deviſee con- 
vey to a proteſtant purchaſor for a valuable 
conſideration, that conveyance is void alſo 


In B. R. Fairclaim on the demiſe of Borlace 


and Newland, Vin. Abr. tit. Devi iſe, C. 7. 


and Re vocations, 


ad. Wha 2 FX + FEE in 4 
Nell. 5 

HE mrTexT of the deviſor will ſupply Co. Lit, 9, 6. 

T.. the want of thoſe words which 2 p hats 

ceſſary in deeds to convey an inheritance ; 5 — 11. 
as, if 2 map deviſe lands to another in perpe- Faces Dia. 
tuum, or in feodo ſimplici, or to him and his fn. OY 
aſſigns for ever, or to him and his; in theſe. 
caſes A FEF-SIMPLE PASSES BY THE WILL ; for 
it is evident by the deviſor's intention, that 
the gift ſhould continue nns the life of 
the deviſee: 

So if 4. deviſes his lands to B. to give, Bro. Deviſe39, 
fell or da, what he pleaſes with, theſe words Tok 9 2 185 
by the intent of the deviſor, convey, a fee to Bind. II. 
B. So a deviſe to one & ſanguini ſuo is a fee, Co, Lit. g. 'b, 

| becauſe the blood runs thro? the collateral, 
as well as the hneal line. 

A deviſe to a man and his ſucceſſors car- E Rol s Ai. ; 
ries a fee, for by the word ſucceſſors is in- > Ch Fac. 146, 
| tended heirs, Quia hares ſuccedit patri-  Welbv.  _ 
A gift to theparith church of A has been Hearing, * 
conſtrued a gift to the parſon and pariſh. 
ianers of A. and their ſucceſſors rox EVER. 
T. Aik. 1 V. 437. 
If one deviſes in theſe words, J releaſe all Bend. 30. 
my lands to A. AND His HEIRS. A. has a fee- 
ſimple; for WHERE THE INTENTION OF CON- 
VEYING APPEARS, THE LAW DISPENSES WITH 
THE FORM IN WILLS. 


£2: 4s 


La of Devin 


If 1 a that A. ſhall have my 8 | 
tance, if the law allows-it, or that A. ſhall be 
my hair my lands; theſe words are ſufficient 
to convey a tee; and the reaſon of this fa- 
vour being allowed in teſtaments i is, becauſe _. 
the teſtator is preſumed inops concilii at that 
time; and tho? by the feudal conſtitution 
the feoffors in all conveyances are obliged by 
the very words of the firſt donation made to 
them ; yet by the civil law ony perfon might 
transfer his property in any form of words that 
expreſſed his intention of diſpoſing of it ; and the 
manner of transferring lands by will being 
derived by the civil law, (as all others were 
from the feudal,) there was a greater lati- 
| tude allowed of in the forms of expreſſion 
in this kind of diſpoſition, than in any of 
the reſt. 
Kolk: Abr. If a man i land to his wife for life, 
833, 836. and after her death to his three daughters, 
N equally to be divided, and if one dies before 
the other, then one to be the heir to the 
5 other, equally to be divided; this % clauſe 
gives a fee to the daughters, for the word 
heir is nomen operativum, and chiefly in a will 


The wordbei ſhall be taken in its full extent, and then it 


fe 
1 15 reaches the moſt remote heirs. m_ 
a will contains | 
heirs and heirs of the heir, and gives a fee. Shin, 503: Ps _ 
Hard. per Annali 161. | „ Kb Ma 


. 


1 Sid. 148. A. deviſes his land ts his 2 and heir, and 
3 og if he dies before his age of twenty-one years; 
2 en. 11. and without ifſue of his body then living, the re- 

mainder over ;—he ſurvives the twenty-one 
FN 2202 25 the lands. The fale 20 


5 


and Revogtations. 221 


good, for he bad a fee-ſmple preſently, te 
eſtate-tail being to commence on a ſubſe- 
quent contingency, viz. If he die before” the 
age of twenty-one years without iſſue, and 

then the remainder was to veſt. Se, 
If a man deviſes Black-acre to his ſaid ſon ; Moor.P!. 153 
em, (a) he gives White-acre to his ſaid ſon 1 Ks Alr. 
and his heirs; the ſon hath but an eſtate for 4 tog. 
life in Black-acre, becauſe there are two dictin ct 6 
deviſes ; but if he had deviſed Black-acre, and 
ALSO White;acre to his ſon and his heirs, the 
ſon ſhould have had a fee in both; for it is 
but one entire deviſe, and the word heir has 
relation to the, whole ſentence. . _.. 
- A. deviſes the fee of his houſe to B. and 
after the death of B. to C. his heir apparent; 

—the deviſe to B. was ſufficient to carry the 
fee in preſenti; yet becauſe there can he no 3 
eſtate limited upon a ſee, and it appears from % 357. 
the words of de dh that C. 5 a to have 2, 9 
an eſtate for life, therefore to anſwer the in- s A 
tent of the deviſor, B. took an eſtate for life, 
the remainder to C. in fee; and by this con- 
ſtruction they both took what the deviſor 
Jeemed to intend e DE IR 
, A. deviſes land to B. for life, the remainder ; ... 
16 5 ie > Is 5 6 Co. 16. 

to C. paying ſeveral ſums in groſs ;—C. hath gojer's caſe. 

. 0 'F Poll 554. Cr Re . 

78. ro. Fac. 527. Hollexf. 554. Gro, Car. 158. 1 Noll. . 
7 5 Co. Lit. 3 EE. Eh 3. Ce. 1. 5 But 2 Chancery 
Cafes ſeems contrary, fol. 2 t. EE 


* 


— 


| (a) Item in a will is a conjunctive in the ſenſe of and 
or a//o, and is only made uſe of to diſtinguiſh the clauſes. 
e „„ . 

C 3 SIS a fee, 


„ Law of Devifes 


a fee, tho all the ſums of money together do 
not amount to the annual rent of the land; 
for the deviſe ſhall be intended for his benefit 3 
and if he had only an eſtate for life, he might 
_ die BEFORE he could receive the legacies out of the 
Land, conſequently be a loſer, for where there 
is a ſem in groſs to be paid, there the deviſee 
bath a fee, tho” the ſum be not the value of 
the land ;—as, if A. deviſe. one hundred 
acres to B. paying lol. to his executors, B. hath 
| a. fee-fimple ; for the quantity of the ſum in 
6 Co. 36. Broß is not material 
Palla. 556. But if a deviſe be to B. paying ſo much, or, 
| fuch ſums out of the profits of the lands, there 
the deviſee takes but an e/tate for life ; for 
tho' he takes the land charged, yet he is 10 
pay no faſter than he receives, ſo can be no 
| oſer. | „ 
6 Ce. 16. So if the deviſe had been to B. paying an 
my Car 2182 annual ſum to another, this had been but an 
| fe *r eſtate for life; for he may pay this out of the 
1 Bulftr. 194. yearly profits without any loſs to himſelf ; nor 
198. does the reſolution in Webb and Hearing's 
Cro. Car. 416 caſe impugn this; for there the deviſe was to 
X. W. and J. W. and they to pay yearly io 
another 61. for ever; then the will went fur- 
ther, and ſays, if they or their ſucceſſors deny 
3 the payment of it, THEN the LEGATEE of the 


rent TO ENTER; Which ſhews the intention 
of the deviſor, that their eftate ſhould not 
determine with their death, ſince he meant 
that their aer, Should pay the rent, there- 
fore it's preſumed to deſign them the land 
Which is 1 bear the burden of the rent. 
6% | 
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land, of the value of 10). and then deviſes the e 


IN THE LAND; for tho“ the deviſe be not to wiſeadjudged, 


| -daughter to be his heir, by calling her heir 
in the s1iNcuLAs number; for the will fad © 
further, that if A. his heir died without beirnmg 
ore ee then the land 1% rms  - . 
over. | 


and Revocation. | 23 


Al deviſe my land to x S. in cagſiderutiun Band. 1 3 
that he will releaſe 1o0l. which I owe bim, to 
my executors, —the deviſee has a fee-lumple 
upon his releaſe of the debt; for the deviſe ſhall | 
be intended for his: benefit, and an ęſtate for 
of may be determined N 2 can receive 1 ool. 
of. the land. 
wr? a man deviſes roo. in 3 40 be Lev. 249. 
aid within à year to ſeveral perſons out rs the © Piles 575 Lee. 


pr; to another, THE DEVISEE HATH A FEE he other- 


him paying 1 yet ſince he muſt take the 2 Jonen 123. 
land ſubject to the charge of the legacies, he | 
= have a fee: -/Jample to have any veneftb by the 

deviſe. _ 

A man had iflue 7 Wat 3 A. B. 2 Lov. rn 192- 
and C. and deviſed his land'to his wife, till 79 v. Collier 
His heir came to twenty-one years, paying io his 
Heir lol. per ann. and to his thildren a0l. a- 


piece. This is a deviſe of the inheritance to 


the elagſt daughter, excluſive of the others, 
becauſe he Pa. ſhewn that he meant his eldeſt 


A man deviſed 1 waulo eſtate to >his ike; 1 Ro: Abr. 83 4. 


1 paying legacies and debts, his debts being 201. Jobnſon v. 
and perſonaleſtate but 5. -The wife was ad- man. 


Stylez 8 , 193, 


Judged to have a fee - ſimple by the words, 1 Mod. 100 
bis whole ęſtate; for that in common ac- 2 Lev. gi. 
ceptance, is, extended to land; but beſides, 2 Chan. Caſes- 


ſince deviſes are conſtrued as they are really 262. 
5 4 | 1 
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PN for the benefit of the devi iſee, ſhe 
muſt have a fee-ſimple, becauſe ſhe is to pay 
a ſum in groſs, which ſhe may not live to 
receive out of the land, and then by ſuch 
Dy ._ conſtruction be a loſer, againſt the i intention | 
1 Ch. Caſes of deviſor 
136, 187 So a deviſe of all my eſtate real and perſo- 
26% nal for payment of debts, is a deviſe in fee. 

1 Jon: 380. But where a man is ſeiſed of Black-acre in 
fee by mortgage, which was forfeited, and 
Merryland. gag 

Cre. Car. 44%. Of White-acre as his own inheritance, and de- 
1 Rol. Abr. viſed White-atre to his brother, and then de- 
"ge 5 viſed all the reſidue of his goods, leaſes, 
Reporr ; 15 mortgages, eſtates, debts, feady money, 
Equity 30. and other goods, whereof he was poſſeſſed, 
Marchant v. after debts and legacies paid, to his wife, and 
Twiſden- made her executrix and died; this was no 
Is deviſe in fee to the wife of the mortgaged lands ; 

for the word gate is coupled here witk 

chattels, which intended that he meant only 
eſtates for years, and the rather, becauſe 
the words, where he was poſleſſed,”” ſhew 
that he intended only to give her chattels 
and the mortgage money, and not the inhe- 
Cre. Car, 12g; TIKance of the land. | 
- Chamberlain A. deviſed his houſe or tehemeht whieteln 
v. Turton. F. S. dwelled, called the White Swan in Old 
Jener 195- Street, to J. N. for ever. This was good to 
Dyer in Marg. convey the fee · ſimple: and tho?” J. S. had but 
„ a ſeparate apartment in the houſe, and the 
other rooms were inhabitedbyotherperſons, 
yet the whole houſe paſſed, becauſe the houſe in 
which he dwelt was deviſed, and which was 
| called the White Swan ; which ſign extended 


bo 


\ 


at Revocations. | | . Bog 
= to the wats houſe, heweth the intent of 
Ss the deviſor. : 1 . 
i A. ſeiſed of land "op 3 ſettles nh: of 5 it I 3 212. 
on his daughter for her life, and by his wwill Cook v. Ger- 
2 the other part of it to his wife for a rard. | 
after his ace and hen out 
all his fand or /ehtled.; br deviſed; te 7. 
to hold to him and his heirs, ter the each 
of his daughter, and a year after his death; 
—— thc' in this caſe it appeared the land | 
had been all ſettled or deviſed, yet by the 
deviſe of the land the rever/ion paſſed, the in- 
tention of the deviſor being to paſs the 
reſidue of his eſtate in the lands which 
= were to veſt in J. S. as the contingencies hap- 
Den, viz. either by the death of the daugh- | 
ter, or, the expiration of a year, and not 
= obliged to wait till both HADES, and 
bo take all together. : 
== * Deviſe ; 5 A. and B. and if eicher 
died, the other to be his heir; Quære, whe- 
= ther this be an eſtate in fee, or for life only ? 
in C. B. vid. 1 Freem. Rep. 235. 
If a deviſe is to A. and his pofterity, it 
is only an eſtate-tail, per Ld. Keeper. But 
3 that ſuch a deviſe would create 
a fee, his Lordſbip ordered precedents to 
be ſearched. Attorney General and Banfield, 
2 Freem. Rep. 268. , 
* Inheritance ſhall paſs without any other 
_ circumſtances to manifeſt: the deviſor's = 
tent, merely by deviſe of his eftate. 
Hol C. J. 6 Mod. 109. 
A deviſe to a man in perpetuum paſſes a 
: fee-ſimple. Per Holt C. I: 1 Will. 15 77 7. 


% * 


„ 


l e e nnd er two or 


| * legacies to different perſons, he gives 
5ʃ. to C. and directs Bi to pay it, hut gives 

him two years time to pay it. . to 
be a fee. Reeves and mor, 


. K. h. 
300. Ca. 16. * 
By a deviſe of all the ref of his eſtate, 


2 —— to the payment of his debts, a fee 


es. Cliffe et alli and Gibbons, 2 La. 


| Royn. 1325. 


8 deviſe of: wth. by eſtate eee 


comprehends all that a man has, real or per- 
ſonal; and where there is a ſurrender to 

the 17 0 of his will, a copyhold eſtate muſt 
Al under the ſame conſtructions. Scott and 

Alberry, in C. B. Comyns's Rep. 337, 340. 


A deviſe to B. and her heirs, and if 
ſhe and D. die without iſſue, teſtator 
gives ſeveral annuities charged upon the 
premiſſes to charitable uſes; reſolved that 
B. had an eſtate in fee. Scrape and. Rhodes 


An C. B. ib. 542. 


A. gaveſpecifick AA to. bi nee 


ters, and other legacies to others, then he 


ve all the reſidue of his eſtate to W. R. 
c in truſt to increaſe his daughters portlons. 


Lad. C. decreed that this gave the daugh- 


ters a fee. 2 Mod. Caſ. in L. & Eg. 92. Anon. 

* Teſtator being ſeiſed in 3 deviſed his 
land to truſtees and their heirs, in truſt for 
B. and C. for their lives, remainder to the 
children of B. and to the children of C. by 
her then huſband, in truſt that they ſhould 
have the profits thereof when they 3 of 


age. The whole court were of opinion that the 
* | 


A 1 2 he 0 3 
Nevocationt. 


in COMMON. Bateman and Roach, 2 Mod. | 
yh Ca. in LW ei, 5. 
1. S. Fth Sept. 1715 "deviſed al Ms real 
fand perſo onal eſtate to truſtees and their 
heirs, on truſt that they ſhould convey the 
real eſtate to his godſon, A. for life, fans 
vate, remainder to preſerve contingent re- 
| mainders, rc. remamder to the firſt and 
every other ſon of ſaid A. in tail, 3 | 
power to make a jointure not exceedity 
moiety of the real eſtate, and directed t. Fe 
his perſonal eftate ſhould be laid outin lands, 
and ſettled in the fame manner; and in caſe 
4. ſhould die without Hue, then he wil- 
led chat B. his kinfwoman ſhould enjoy all 
W the rents of his eſtate during her life, and 
Wafterwards one fourth part thereof ſhould 
de enjoyed by C. his heirs and aſſigns; ano- 
ther fourth part by D. his heirs and aſſigns; 
one other fourth by E. her heirs and aſſigns, 
and the other fourth by F. her heirs and 
aſſigns; and directed that in caſe any of 
chem the ſaid C. D. E. and F. ſhould be 
dead at the time, when by virtue of the ſaid 
| deviſe the ſaid eftate in manner aforefaid 
| would devolve upon them, that then the 
fourth part, which the dead perſon would 
have been intitled to, if living, ſhould be 
conveyed to their reſpeQive heirs. D. made 
his willin 1719. and M. his wife reſiduary 
legatee, and on 16th Feb. 1720. after recit- 
ing the contingent intereſt that he had by the 
will of J. S. he deviſed that whenever his 
4th part ſhould come to G. his ſon and heir, 
or to EN Ps as ſnould be his heir, that 
1 


JJ Mor el EN. HS. AH, EO | 


ebildren rook an ente in Ne, 48 TENANTS» 


* 


oy 
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it ſhould ſtand charged with 12, oool. for his 
wife M. and Zoool. a piece to his three 

a pounger children, and ſoon after died; M. 

his widow married the plaintiffin 1728. . 
died without iflue; in 1729. B. died, and 
the plaintiff and his wife and three younger 
children by D. her former huſband brought 
their bill againſt G. D.'s heir at law, and 
the truſtees, to have the 12,000). and 3o00/. 
raiſed out of D.'s 4th part the quei- 
tion was, as the e/tate never veſted in D. 
nor any. ſettlement made in his lifetime, 
whether he could charge it in the hands of his 
heir, or the heir was a purchaſer. King 
C. By the jr/* charge in the will, a plain 

fee. ſimple is deviſed to D. after the precedent i 
+ | limitations, ſo that his remainder was ve/ted, 
„ and that by the latter clauſe in caſe of his 
| | death a conveyance is directed to be made 
to his heir, yet that cannot be taken to be 

a contingent limitation that was. to. veſt 
originally in the heir, but only a direction 

- to the truſtees how to convey, in caſe he 
who was to take the benefit ſhould die 
before a ſettlement made: ſo his Lordſhip 

TE thought the eſtate well charged. Thornton 
5 and Blackbourne & a', 2 Abr. Eg. tit. 

>; Deujſe, p. 303. ca. 25. 5 5 

One deviſes his freehold eſtates to truſ- 

tees and their heirs, in truſt to convey them 

to his ſon for life, remainder to his iſt, Ec. 

ſon in tail male, remainder tohis four daugh- 

ters, to each one ꝗth in fee ; and in caſe any 

of his four daughters die without iſſue, the 

truſtees to convey ſuch 4th part in fee to the 

e reſpective 


: N 9 F - a 
. 8 F f 
- . + * 
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* op ective being of the daughter 0 4 ds, 
Wne of the daughters died without iffue, Ber 


„ ' 0 a 


/ or ſhe having a deviſe of the 4th part to 
er in fee, the words directing a conveyance 


—— 


re no more than what would bave been 
therwiſe implied, & expręſſio eor que tacite 
unt nibil operatur. Per Cur. Blackburn and 
cg; 1 Will. Rep. 66. 

4. After the deviſe of ſeveral parts of 
15 lis real and perſonal eſtate, to ſeveralperſons, 
eviſes the intereſt and produce of the ſur- 
us of his real and perſonal eſtate to his 


11 his Ot FS ha 


ne; this will paſs the abſolute ri ght and 
Property of the real and perſonal ate to 
he rand che after that age. Newland | 
Ind Shephard, 2 Will. Rep. 194. 


ch eftat? as God has ble Med me with,” I deviſe 
manner following ; after which he gives 
art to I. S. and his {EY and deviſes the 
ſt of his eſtate to his wife in fee ;—this 
aſſes the eſtate of which the teſtator was 
1 . Marlow and 8 mith, 2 Will. R ep. 
969. 
= * One Gen all his freehold Kode i in B. 
1 gd bath none but leaſehold houſes there; 
meſe will paſs. Serus in a Grant. Day and 
rig, 1 Will.” Rep. 286. 
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Where, and deviſes all his lands in A. 


Ithes, a as r ſuing out 77 the lands, and part of 
the 


2 


* 


GO g Q© <4 


1th in equity belongs to her brother as her heir; 


o be made in caſe of her death to her heir, | 


Frand-children; untill their age of twenty | 


* One makes his will and ſays, as t 


J. S. hath nolands in A. but hath tithes 


* « 


2 © Law of Deviſes 


Eq the orakit of it, ſball pals, <Ubton and Abbr. 
3 2 Rep. 386. 

A. amongſt other legacies, gives 2. le- 
gacy of 5/7. to B. his brother and heir, and 
then — — his wife ſole heireſs and executrix 

of all his lands, tenements, goods and ons 
Bacon of Uſes, tels, „ the fame ta ſell and 40508 of d ſhe 

; ry * « ſhould think fit, to pay his debits and egacies: 2” 

Black. Com. this is @ gift to her of the ſurplus in fe, and 

2 F. 335. there is no reſting truſt to the heir. Rogers 

Com. Dig. ti. and Rogers, Caf. in Eg. temp. Ld. Talbot 268. 

e (K. 7.) » 4, deviſed in the following words, 

« A,. to all my temporal eftate, I bequeath to 

„ 1 nephew I.” This heir at law,) 50/.- 

then after giving ſeveral legacies ſays, and 

* all the reſt and reſidue of my eſtate, goods 

and chattels whatſoever, I give and bequeath 

“ to my beloved wife M. and whom I make my 

& full and ſole executrix ; THIS is a deviſe 


of the fee. ſimple eſtate of the teſtator. Tan- 


ner and Morſe, Caf: in Eg. 1. Ld. Tal. 
bot. 284. 

A teſtator's ſetting out in his will to 
* and diſpoſe of his worldly gate, is a 
rong proof that he intends to diſpoſe of the in- 
heritance of his lands, when there are ſuffici- 
ent words in the following part of the will 
for that purpoſe, the words gate at ſuch a 
place, or in ſuch a place, may carry a fee. 

„ Caſe in Eq. temp. Ld. Talbot 157. 
(s) Salk. 239. * (a) Devife to 4. the teſtator's wite for 
| life, and then to be at her diſpoſal, provided it 
be to any of his children, gives an eſtate for life, 
with a power to diſpoſe of the fee; and where 
ob deviſce with an after-taken huſband, 97 
1 y 


— 
— 
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and Revecations 


by leaſe and ende and fine, convey the 
premiſſes to a truſtee and his heirs, to the 
uſe of the wife for life, without impeach- 
ment of waſte, remainder to her daughter 
by her iſt huſband, and the heirs, of her 
body, remainder to the ſon by the firſt huſ- 


band, and his heirs; this adjudged 4 good 


execution of the power. Tomlinſon and Di ghron, 


1. Will. Rep. 149 
* The words [1 deviſe all my temporal 


eftate,] the ſame as [I deviſe all my worldly 
Hate, ] and paſs a fee; and this is the plainer, 


where it is 3 ſaid, all the“ 76%“ of 


my real eſtate, the word 7 being a tem 
of relation. Tanner and Wiſe, 3 Will. Rep. 


295. 


Note; Where a title depends on 


the words of a 4vill, this is as properly deter- 


minable in equity as by a Judge and jury at 
N if prius. Ibid. 296. 


* A das 2 fee-ſimple in a light-houſe, wy 


and a term for years in land adjoining to 
it, he makes his will, and thereby gives 


to his ſon H. and his Rene, all his eſtate, 


and intereſt in the light-houſe, lands, tene- 
ments and appurtenances thereunto belong- 
ing, upon truſt out of the rents, &:. of the 
term, during the remainder thereof, to 
Pay 200/, per annum. H. takes. a fee- 


imple in ſuch part of the premiſſes wherein the | 


teſtalor had a fee-fumple, and a term for nine- 


| ty-nine years in ſuch part of the'premiſ- 


fes wherein the teſtator only had ſuch a 
term. Villiers and Villiers, Barnard, Rep. 
307, 311. ro, 45 


* What 


31 


32 f Law 7 Devifes 

: * What Wo in a will give 2 fee-ſimple, 

and what a fee-tail, vid. ibid. 75 9. and ſee 
T. Aik. 429. to 438. 35 
As to the deviſes of lands for payment of 
debts, fee T. Ath. 1 V. 419, to 424. 
Where a deviſe ſhall, or, ſhall not, be in 
ſatisfaction of a thing due, ſee ib. 55 53 to 
428" = | 


34. 8 n 'hat. words gh an efate-tail, or for | 
þ 


Brs. tit. De- © ND liens the rule will hold good, that 
viſe, 1. A the jntention of the devi viſor wil Supply the 
* it. 27+ 4. want of thoſe words which are neceſſary in con- 
= "og 228, Veyances of common law but a deviſe cannot 
229. direct an inheritance to deſcend acainsT 
1 Ko. Abr. S 3 5. THE RULES OF LAW. And if A. deviſes land 
2 Bur. 116. to B. and his heirs male, the law in favorem 
Poſt. „  voluntatis ſupplies theſe words, of his body, 
Co. Lit. 9. B. and MAKE it an eſtate. tail; ſo if land be 
Co. Lit. 25. deviſed to one & ſemini ſuo; but if in the 
Rep. temp. firſt caſe B hath iſſue a daughter, who hath 
veg 71 iſſue a ſon, he ſhall never inherit; for the 
ms rule is, that whoever claims in tail male as heir 
muſt convey wholly by heirs nale. 


Moor 397. Lands were deviſed to A: and his wiſe and 


\ ” = = 
=_ = — 
2 l a _ = 
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5 + 48 after their deceaſe to their children, they hav- 
entav : 
= „ ing then a ſon and daughter; it was adjudg ed, 


422, in Wild's __ that A. and his wite had but : 


9 
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an 1 for life, the remainder to the n. 2 
dren for life; for no greater eſtate had paſs- N 
dd at common law, andthe intent of the devi. 
for muft plainly appear, or they will never ad. 
mit 'of a conflruttion di ferent rom what t = 
would allow in conveyancet e in the li c 
of. the party; and for that reaſon, if the de- 1 Penir. 219. 
_ viſe had been to B. and his children or iflue, Cro. El. 
B. (having iſſue at the time of the deviſe,) 743 5 
there it may tate effect according to the rule of © 6 Co. 1 5 
the common law, and there appears no intent 136. e 1 
of the deviſor to induce chen to leave that, v. Burboge. | | 
therefore only an eftate for life paſſes, and 
B. ſhall take as jointenant with his children 
"TOE their lives. 5 35 
But if A. had deviſed land to B. and his 
children or iflues, and B. had Tone at the 
time of the deviſe, then he takes an g. | 
tail; for it is. plain by the intent of te 
deviſor, that the children ſhall have the 
land, and they cannot take as immediate | 
deviſees, for they were not in effe, nor by _. - 
way of remainder, for the deviſe e was M 
diately to B. and his children, therefore they 
ſhall be taken as words of limitation, viz. 
As CHILDREN OF HIS BODY. | 
f lands be deviſed to a man, and — I G 743 8 
his deceaſe to his iſſue, having ſeveral chil- ow "ER 
dren, formerly held void for uncertainty; S „„ 
for being iſſue in the ſingular number, but 5275 6. „„ 
one can take, and he is not aſcertained; but & FM 3 = 
by Hale, that they may all take, for ilfue Li Rep. 3 
is nomen colletivum, therefore after deceaſe, 8 
to iſſue or children, makes a tail to children 
not in eſſe, e, becauſe NY ws N * 
"the father. 
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. d * . to his wiſe, al "ITN 
"ds Oc, not ſettled in jointure, and then 
5 lays, « if it ſhall happen that ſhe: ſhall %, 
. na ſon nor daughter by me, for wvant of ſuch 
ES. « i Rue, the ſaid premiſſes to return to | > 
+ brether if he ſhall be then living, cen, 5 
r *« | heirs for ever, paying to A. and B. 15. 
Within a year after my wife's death“ 
REY! Pecreed to be an eſtate- tail in the wife; be- 
e cauſe here preceding words are proper to 
etrxeate an eſtate- fail, the legal operation of 
them cannot tbe! controlled by:ſubſequent 
proviſions — The words, “ as ne; ſon nor 
et e muſt be underſtood having 'no 
55 52 and the words, ar want: of sun 
aue amount to the fame as if the teſlator 
had ſaid for Want of Hae Petty. > 8 'T. ne. 


8 


JFF 
Cro Neis, ths deviſed _ to B. his * _ if 0. 4 
416. his daughter ſurvived B. and his heirs, then 


| Cro Alix. 525: ſhe ſhould have the land. It was adjudged 
1 Wart 9g that B. had but an ęſtate tail; for the word 
Gro. Car. 4 "beirs muſt be intended the heirs of bis body, 
. for HE COULD NOT DIE WITHOUT COLLATE- 
1 Rd Ab.836 gar, HEIRS WHILE, EIS SISTER WAS», ALIVE; 
e . but if the will had ſaid, that, if J. S. 4 
* 122" franger, ſurvives B. and his heirs, then he 
mould have the hand; :there.B. had a fee- 
-_ » .- fimple, and then the intended. remainder 
over mult be void, for it is to veſt on à con- 
lingency of B.'s dying without heirs, which 
is too diſtant to expect, and the whole fee- 
ſimple being in B. there can be no preſent 
intereſt to veſt in a ſtranger. 

0 E. 600 A. having iſſue two ſons, deviſes Black- 


r 


acre to 8 75 eldeſt, and e to the 
> V 8 


— 0 
. 


nd. Revocation. 1 | 


- ors Py 


\ Haxing two daughters, to each of them 1 85 


an eſtate for life ; for tho' the conſideration 


generally gives 4 fees yet where there are 


| either 52 1 a bis acre 
Hould g 9 l0 the ſurvivor ; - and further deviſed, 


expreſi words to determine the intent of 


the deviſor, which i is alzways the rule in wills, is, 
there the; deviſe ſhall be conſtrued accord. 
iugly; here it i is provided, that after tile 


death fe either of them the ſurvivor Mould 
have both acres, which declared his intent, 


02 IE ET YO 


| Landing the limitation of the 5 ayment. 


If A. deviſes bis land to B. his ſon, 204 9 


It was adjudged that the ſon took bunt 


On; 128. 


ik he hath iſſuc male of his body lawfully « Vent 227. 


begotten, then he i or to have it; and if 
he hath po. iſſue- male, then to others in re-. 
mainder: by this deviſe B. bath an He. 
tail; for where the deviſor faith, if he hath 
10 illue of his body, then it ſhall remain 
over, this is as much as if he had ſaid, if 
B. had died without ifſüe- male, which hat 


been ſufficient to create an eſtate-tail in him. Co. 


Oven 29. 


Fac 695, 


B. having two, ſons, C. and D. deviſed Chadort v. 
Black- acre to C. and his heirs, and White-acre Coley. 


to D. and bis Heir; and farther willed, 

that he firvivor 0 them Jhowld' be heir to' the 
| other, if either of them died without iſſue; 
tho' the fr words are ſufficient, to paſs an 
eſtate in fee, Jeb, the e ſubſequent coords correct 


them, and. paſs on! 'y 1 an ctate-tail, and the re- = TS 


Mmainder i in fee wis not contingent, but exe- 


« cuted, each ſon being tenant in tail of the 
part to him 92 1 with the remainder to Ne 


: 5 


- er in Ihe „ . 
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ale, das. 


Bru 6 9.3. Tf a man deviſed lands to another, with- 
Bro. tit. Dev. out more words, this is but an eftate ſer He; 
Ihe. 4h. 624 and if the deviſe had gone farther, to him 
and his affegns ; theſe words of themſelves 
had not enlarged his eſtate; but if it had 
been to him and his aſſigns for ever, it = 
been a fee. 
3 Co 66.6. If lands are deviſed to 4. for life, remain- 
6 ale. der to his firſt heir- male, and the heirs- male 
of the body of ſuch heir-male, the deviſce 
hath but an fate for life by the expreſs words 
of the will; and the limitation o the re- 
mainder to the heir-male, and to the heirs- 
male of ſuch heir-male, is a good contin- 
gent remainder. in the beir- male, becauſe it 
4 may veſt er inflanti that the particular eſtate 
x Bulfr. 2 1g, determines. | 
to 223. But where a man * lands to A. (his 
Whitingv. fon) for ever, and after his deceaſe the re- 
Wilkz mainder to his heir- male for ever, with other 
Ls 6.836 remainders over; this is an eſtate-tail in 4. 
for tho” the firſt deviſe, being to him for 
ever, would give him a fee- ſimple, yet the 
ſubſeq uent words to his heir- male ſhew 
what Tore of inheritance the deviſor intend- 
ed him; and the word heir, being nomen 
e 96. ng is fu flicient, in a will, to create 
an inheritance ; but in the former caſe, the 
remainder to the heir- male could not be con- 
ſtrued to be words of limitation without 
deſtroying the expreſs intent of the deviſor, 
who had plainly given it to the deviſee for 
his /ife only. But in all other caſes where 
the anceſtor takes any eſtate of frechold, or 
limitation to the right heirs, or heirs- male, 
or heir- male, theſe words in a will are words 
of limitation. 8 1 


* 


. 


Uarger eſtate. 


DR. and Revocations. 1 


If lands be deviſed to 4. and B. equally to1 Ro 854. 


be divided, they have but eſtates for /ife : for © £5=-330- 


this can mean no more than that they ſhould _ DS. 
ſeverally otcupy the land. 
A man deviſed alt his Sek to bi wife Cro Fac. 448 


for life, and after her death to A. N and C. 695 


his three daughters, egually to be divided; 7 a v Ang. 
and if any of them d dee the other, 1 Fo Abe 836 © 
then the ops to be her heirs, equally to purrf. 487. 


be divided; and if they all die ko iflue, Heb. 75. 


then to others named in the will. It was Moor 864. 


_ adjudged per cur”, that the 3 bad an 


eſtate-tail. | 
So where the deviſe was to a man Fl” Ney 64. 


bit heirs, and if he die without iffne, that 1 a 
then the land ſhould go to 4. and B. aal! 234 


the ſurvivor of tkem ;—adjudged an eſtate- 
tail in the fr/ deviſee:— for in theſe caſes, 


the extent of the word þeirs is confined to 
the deſcendants, or iſſue of the body of the de. 
viſee, ſince otherwiſe the limitation over 


cannot veſt, according 10 the intent of the de- 


viſor even in wills they will not allow | 3 
a limitation of a fee, upon a fee. Io Ab. 835, 


A. ſeiſed in fee of a houſe and land be- 
longing to it, deviſes the moiety of the houſe 
to his wife for life. Item, he gives the other 
moiety of his houſe to his ſecond ſon. lem, 
he deviſes the ſaid houſe and all the land be- 
longing to it to his ſecond ſon ;—yet the 
fecond ſon took but an eſtate for life ; for 
35 ſecond deviſe to the ſon had its effect 
con a moiety of the houſe and ihe land, 
CR had ab by the firſt deviſe; and 
there are no words in the wil to create a 


If 


3 


3 Ro. Ab. 8 37. 


Cro. Car. 184 
Spalding*s 


caſe, 


1 Penir. 230, 
3 Lev. 434+ 


” 


1 $54 * 
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Law of Deviſes 


Tf a man deviſes land to his wife for life, 


and afterwards to her, /or ; and if he dies 


without iſſue, having no ſon, that then 73 | 
S. Hall have it ;——the ſon by this devi 


takes an eftate in tail-ma/e; for tho' the de- 


viſe to the fon, and if he dies without iſſue, 


had been a good tail general, yet when the 
deviſor went farther, and ſaid, having no 


zn, he thereby explained what iſfue he in- 
tended ſhould inherit the nd, and limited 


it to the iſſue- male. 
A. having iſſue B. and 0 deviſed ſome : 


of his lands to B. his eldeſt fon, and the 


heirs of his body, after the death of his wife ; - 
and if B. died, living his wife, then to C. 

his ſon; and deviſed other lands to his other 
ſc-1 and the heirs of his body; and if he died 
without iflue, then to remain over; 135 
died in the life of the wife, leg wing iſſue ; 
vet adjudged that C. could not enter into 


the land while any iſſue of B. remained; 


for the words of the deviſe, If B. died, 
living the wife, did not abridge the eſtate- 

tail, which was given by the former words, 
becauſe the te/tator could not be ſuppoſed to pre- 
fer a younger ſon before the iſſue of the eldeſt, 
ſpecially when he had, in the former part 


of the will, fettled it on the iſſue of the - 


eld, and made the ſame proviſion of other 


lands the ſame way for the youngeſt fon. 


A. deviſed to B. for life; and if he 3 
without iſſue, then to remain to C. This is 


an eſtate-tail i in B. for it 1s not to remain to 
. till the iflue of B. be ſpent, and then 


they muſt. bare it as long as any of them are 
| in 
* | 


and Revocations. VVV 


in . to ale. So it is of a * ORs 7 
for life; the . to the next heir- 
male; and for default of ſuch heir-male, 
the remainder over. This is a good eſtate- 
tail; for the words heir and iJue are naming 
eolleftiva, and carry the land not Only to 
the immediate heir, or iſſue, but to all chat 
deſcend from the deviſe. 
If the deviſe had been to B. an if he I Veutr, 231. 
dies, not having a. ſin, this is adjudged: MAL" 
eltate-tail, becauſe ths word Jon- is een 
coilectiuum. — 
A. ſeiſed of „ deviſed 1 By Tide 4 4 Lev. 125, 
wife, if ſhe did not marry; but if ſhe did Ch 2 4 
marry, then his eldeſt ſon, preſently. aften 
her deceaſe, to enter and hold the land 10 
him and the heirs-male of his body, the remain- 
der to his other ſon in tail- male; the wife 
did not marry, yet the court reſolved, that 
the lands were nale by the ⁊uill, taking the 
intent of the deviſor to be, that the ini! 
Poul bs created. in al events, but that the | 
eldeſt ſon ſhould not enter till after the de- 
ceaſe of the wife, unleſs in caſe of her mar- 
riage, and then to enter preſentlxyr. 
A, deviſes land to B, and he. heirs. o, his Bendl. 20). 
bady, and further wills, that if B, die, the 
ſame lands ſhall remain to another in Joes 
yet B. took on ejtate-tail by. the walk; | 
A man had ifive 4. B. and C. and having 2 Leon. 129, 
three houſes, deviſed them all. to his wife, 194. 
with remainders of one - houſe to cach child 
and their heirs, and if any of his ſaid iſſue 
died without ifſue of his body, the ſurvi- 
vors to haye totans iſlam partem between them 
| equally 


5 1 


| fore the age © 


God ſhall bleſs him with any, and to the 
heirs-males of the bodies of {ſuch iflue law- 


Law of Deviſes 


equally to be divided. The /aft words carry 
only an eſtate for /ife, in the houſe of him 
who dies firſt, to the ſurvivors, for they 
imply no more than that the whole part of 
him who dies firſt ſhall go to the ſurvivors, 
and there being no eſtate limited, it can be 
no otherwiſe than for life. 
| y; 70 all his lands to his wife until! 
his ſon d be of the age of twenty-four years ; 
and then to h beir = 2 . * > 
and when he comes to the age of twenty. 


four years, that ſhe ſhall have the third 


part for her life; and if he dies before the 


age of twenty-four years, then ſhe to have 


it all for life; and after her deceaſe, if the 
heir has no iſſue, the remainder to B. the 
remainder to the right heirs of the deviſor, 
— The heir came to the age of twenty-four - 


years, but no intail was created by the will, 
for the ſee-ſemple deſcended to him, and the li. 


mitations were to take place if he died be. 
f twenty-four ; which he did 

F. S. ſeiſed in fee deviſed to J. B. for 
his life oz/y, without impeachment of waſte, 


and from and after his deceaſe, then to the 


i ſue- male of his bady lawfully to be begotten, if 


fully begotten, and for default of ſuch iſſue, 


remainder to J. B. and the heirs-males of 


his body; and for want of ſuch iſſue, he 
limits two remainders over in the ſame 
words ;—adjudged that J. B. took only 
an eſtate for liße, for the eſtate was given to 
him for life, and there was @ limitation after- 

EI. Ward. 


5 f 6 , | ; - — 


wards to His issux, which was a deſcri ription ax * 
the perſon who was to take the e Back. | 
Bote and Wells, 1 Abr. Eg. 184. 2 New. 

Abr. of the Law 61. 8. C. in totidem verbis. 
QA. deviſed certain lands to his eldeſt. 
ſon for life, without impeachment of waſte, 

. remainder to J. S. his grandchild for life, 
without impeachment of waſte, with power 
for him to limit a jointure of the ſame land 
to any woman he . — marry, for her life; 

and N his death he deviſed the lands to 
the firſt ſon of J. S. the grandchild in tail, 
and ſo to the 6th ſon, and then deviſed that 
it J. S. the grandchild, ſhould die without 
i Me- male, the land ſhould remain to J. B. 
eld that J. S. took an eſtate tail; 
for if there had been a 7th ſon he could not 
have taken; and there it wat neceſſary to ere. 
ate an eſtate- tail Ky IML ICA TIN. Langleß ; 

and Baldwin, 2 New. Abr. of the Law 61. 7 

1 Abr. Eg. 18 5. Ca. 29. 8. C. Certified to be 
an eſtate-tail by the court of C. P. and de- 
creed accordingly in chancery. Ibid. 

» Deviſe to 4, and the heirs male of his 
body, vin. to the iſt fon of 4, and the 

Band made of his body, and ſa to the add 

| and other ſons of 4. ſucceſſively; 4. has 

only an eſtate for /ife, Law and Davys, 
1 . 
* F. S. had iſue 4. and B. and deviſes 
lands to 4. and if he die without heirs, B. his 
brother ſhall have. it Per Cur? this ſhall 
create an e/tate-tail in A. becauſe it is impoſ- 
ſible for him to die without heirs whilſt B. 
his brother e and ſo they ſaid {hank 
PO LS 


Law of Devife 


been often ruled. Allen an Spendlove; 1 1 


Freem. Rep. 74. # 
A. deviſed to B. ad 2 brothers, 5 


ral parcels of land, and if either. of them die, 
that the other ſhould be his heir . died. 


Queſtion was, Whether C. ſhould have the 
fee or only an eſtate for life? The court 
inclined to the latter; Sed adjournatur. art 


and Kem/ley, 1 Freem. Rep. 293. 

Upon a ſpecial verdict: the eaſe was; 3 
R. G. ſeiſed in fee of lands in S. by will in 
writing, deviſes to R. ſon of his late bro, 


ther, all his lands commonly called P. and 
alſo all other his lands, during his natural lifes 
and to his heirs-male of his body begotten, and 
for want of ſuch iſſue, he the ſaid N. to have 


the ſaid eſtate during his natural life, and no 


longer ; and then his will was, that the afore- 
ſaid eſtate ſhould deſcend to P. his nephew, 
——=R. ſuffers a recovery to: the uſe of kim. 
ſelf and his heirs, and deviſes this land to 
the defendant in fee, and dies without 2 
male; and it was adjudged to be an e/tate-tai{ 


in R. and ſo the remainder barred by the 


recovery, and not an eſtate for life, and ſo 


forfeited by the recovery; for the words, 
and for want of. ſuch iſſue, he the ſaid R. to 
<5 have but an.eſtate during his natural li iſe, is 
no more than e /aw implies; for if tenant 
in tail has no illue, it reſolves into an eſtate 
or life, and ſo it was adjudged: the objec- 
tion was, that it ſhould be conſtrued 


thus, I give the land to R. during his 
life, and no longer, in cafe he has no iſſue- 


male Ig his 9 and fa an eiten 
on 
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on a contingency, and he dying nn 
iſſue- male, it iS now become an ee for 


life ab initio, but the judgment was ur 

ſupra. Fran 2d Gooch, e 2 Now 
Abr. of the Law 59, 6. 

II lands are deviſed to one e his: 
takes but an eſtate for /ife, unleſs it appears 

plainly that the teſtator intended him a 

greater. Vide Prec. in Chan. 68. 

A deviſe to 4. and his heirs-male for ever, 
is an eſtate- tail in A. Adjudged per tot. cur. 
upon great conſideration in on 5 Baker and 
ell, I Ld. Raym. 18 5. 7 ; 

A. having iſſue a ſon ang two avon, 
deviſed the eſtate in queſtion 70 his Jon and. 
his heirs, Provided, that if the ſon ſhould die 
before he comes to twenty-one, or, without iſſue 
of his body, then it ſhould go to the teſtator's* 
two daughters : A+ dies, and the ſon 
lives to twenty-one, and makes his will, and 
deviſes the eſtate to the plaintiff; 'and the 
court inclined that the ſon had but an eftate-. 
tail, and ſo the deviſe to the daughters took 
effect, the - ſan being dead without ifſue ; for 
tho' it is deviſed to him and his heirs, yet- 
the latter words. if he die without iſſue, make 
it an eftate-tail ; for the meaning ſeems to 
be plain, that if the ſon had iſſue, „at fue 
ſbould have it, if not, it ſhould go to the 
daughters. In B. R. Helier and Jennings, 
8 e Rep. 509. Hat a La. Raym. 50 285 

»Deviſe of lands to huſband and wife for 5 
heir lives, and after the death of the wife, 
a to their children; on 2 death of the 


. 
* 


Law of Devi. 
wife the bu Rad, are determines. 2 Will 
„ 
» Deviſeto the heirs-male of F. $. begot- 
ten; J. S. having a ſon, and the teſta- 
tor raking notice that 75 S. was then living, a 
lufficient deſcription of the teſtator's mean - 
ing, and ſuch ſor ſhall take, tho? ſtrictly not 
the heir of N. S. 1 Will, Rep. 229. 
In a deviſe of land to A. for life, and if 
A. die zo#thout iflue, then to Kobe) is an 
expreſs eſtate for life to A. yet the ſubſequent 
words will turn it into an eftate-tail ——But 
wh -n lands are deviſed to 4, for life, remain- 
der to truſtees, c. remainder to his firft, 
EG. ſon in tail male, We. and if A. die with. 
out iſſue, then, c. this will net give _ cftate. 
tail to 4, but the words © without i ue will 
be intended without fuch iflve. lackborn 
and Edgley, 1 Will. 605. | 8 
One deviſes a third of all his eſtate what. 
ſoever to his wife, and two thirds of all his 
real and - perſonal eſtate to his fon J S. 
and his heirs ;——the wife hath but an 
eſtate for life in the third part of the real 
eftate, the word e/ate being intended to de- 
ſcribe the thing only, not the interc/ in the 
thing, and whenever the teſtator intends to 
give à fee, he adds the word Hinxs to 
the word e Chefter and Painter, 2 Will. 
92 10 All - my eſtate to A. for life, and to 


F. B. after her death, he taking my name, 


« and if he refuſe, to 'M. B. and his heirs 
«© for ever, The maſter of the Rolls held, 
"at 1 5. took only an eſtate for life ; but 

_ Ld. 


4 


and Revecations. 


Talbot was of opinion that he had g , and 


varied the decree made at the Rolls. | hid. 
337: 


to his frſt, c. in tail male, remainder to 


y words fantamount — A. has two ſons, 


| * the eldeſt of whom dies in his lifetime; 
ſon ſhall have an edel nt 


be ſecond ſecond 


ing the firſt at his fathef's death, 1 

Mp: 178.) for which was cited Trafford 
and Aſhton, (a) Vern. 660. (a) Q autem, 
For the reaſon of that caſe ſeems rather 


againſt this conſtruction, which is, at leak 
better warranted by the cafe of Chadwick 
and Doleman in the ſame book, p- $28. ibid. 


in a note. 

HA. deviſes Ua to his wife for life, then 
to his ſon H. for life, then to his ſon G. 
and his heirs for ever; if he died without 
heirs, then to his two daughters K. and L. 


——This is an eftate tail in 8. Caf. in Eg. ; 


temp. Talbot 1. 
One ſeiſed of lands in fee, and being 
ceſtuy gue truſt of other lands, deviſes them to 


A. for life, remainder to his firſt and ſecond 


ſon in tail male, (going no farther) and after 
A4.'s death, without iffue male, then to 2 


charity. 4. is a tenant in tail anti! ie 


Born, ſaving as to the truſt eſtate. "Attorney 


General and Sutton. in Dom. Proc. 1 Will. 2 x 


1 Deviſe to A. for life, and after, his de- 


craſs to the heirs-male of the * of A. _ 


* Debicb to my n for life, r 


his ſecond, third, fourth and fifth ſons fuc- 
vely, without ſaying for what eftate, or 


„ 


L of Deviſes 


the heirs-male of the body of FOY heirs- 
. male, ſeverally and ſucceſ vely,as they ſhall 
be in priority of birth, Ac. remainder over; 
Whether this be a tenancy in tail, or 
for life only? Legate and IE 1. Hail. Rep, 
87.— Lide 2 a OOTY. —1 Abi £9. 


394. 2272 

os A deviſe by : 1 father toa 8850 ſon and 
his TI for ever aud for want of ſuch heirs, 
then. tothe ri bt he irg of the teſtator,— is 


' aneftate-tail ; but, 534 the deviſe over been 
£9 a/tranger, the ſecond ſon would have ta- 


ken 2 Feesſiniple, and egen the deviſe 

75 hal been void. In B. N. Notting ban and 

Jeu . 55 E Mill, Re 22 231 Ld. Wb 568. 
alk. > 


8 re 04. 
at. 8 4. madea will as ; follows, wiz * & I's give 


A 
Ks 


ever, all my, lands in ſuch a place, and if 


* 9 
9 5 


6 44 long as ſbe live eg. ” Teſtator. had two 
ſons, the eldeſt died i n his liferime,, 9 
a daughter who. 1 the. VE og 4s 
the younge/t ſon wwas adjudged to take the 22 
Baker and Well. T. 8. W., Ret. 1484. C. V. 
—Vide this caſe cited i in Prec. in Chan. 
468.— This caſe is, reported in 1 La. 
Raym. 185. with a deal of variation, viz. 
I give t9 D. my eldeft ſon, all that, &c. to 
&« him. and his heirs-males for ever ; if a Female, 
„ my next heir ſhall allow and pay her 2ool. 
in money at 121. a year, out of the rents and 


7 IP profits, and he ſhall take all the reſt to him- 


«ſelf, 1 mean my next heir and. his heir:- 
* male for. ever.“ D. the ſon dies, leaving 


iſſue 


to my eldeſt heir-male and his he bernd for 


there be a female, ſhe 7 to have. 121. fer. ann. 


and Re vscaliont. x 


* 


iſſue a ae the leſſor of the plaintiff, on 
| whom the younger ſon of the teſtator had 
entered, c. the court after great conſidera-. 
| tion, adjudged, that this deviſe gave an cute. 2 Vet. 311. 
tail onLy to D. and that tho' in a deed the 

words would have paſſed a fee; yet in a will, 

as, the intention of, the te/tator. appears, the law 
| will ſupply the words gf the body, 8 
One genie his lands for payment of his | 
debts, my then to 4. for life, with power to . 
ä | make leaſes, ——remainder to. the heirs. 
. male of the body of A. tho“ this be but 
ö a deviſe of a truſt, and executory,,. and ex. 
| preſſed to be fer life A. yet ir. is AN E8'CATE 
2 TAIL IN A. barrable by. fine. and, recoy Ts 

1 Je, 25 marriage ics to ere an y {tate 8 4 


N 


Sw ++ 


_ ib nh and in whi 15. the 1 5 are 
particularly conſidered and looked {on a? 
purchaſors. Ret and Coleman, 1 Will, Rep. 
1 
»Deviſe to teſtator” 8 wife, gt: life, and 5 
then lo be at her h poſal, provided it be 10 n /n net 
of his children, gives an eſtate for life, with ? 
power to 4% of the fee. Tomlinſon, and 
Dighton, in C. B, 1 Will. Rep. 149. 4} 

2 deviſe all my lands in B. to my eldeſt 

ſon. Item, I give to my ſecond fon C. all my 

lands in D. alſo to my daughter I give . 
to be paid as ſoon as may be, out of the afore- — 

aid eſtate and premiſſes, and within three 
years, if it be poſſible; he ſecond ſen has but 

an Male I rike, cle a ith: the goof. 
 Redoubt 


Law "of Ne 


Redoubt and Reduit, Fin. Abr. tit. Deviſe, 
(Q. a.) C. 18. 
7 Where there is no Jeviſe: anteced ent, the 
- - firſt ſon of the wife cannot take by way of 
_ remainder. Right and Hammond 1 in 
B. R. Comyns's Rep. 232. 85 
* A limitation to one, to take 1595 enjoy 5 
the profits of an eſtate during his life, an 
ter his deceaſe to the deze Aale of his body, 
would make an eſtate-tail where nothing ap- 
pears which explains the teftator”s intention to the 
contrary, otherwiſe not. In C. B. White and 
| Collins, ibid, 289. 
A deviſe that if Ny. the eldeſt fon of 
the teſtator ſbould happen to die without iſſue, 
that then, and not otherwiſe, after W.'s death, 
he deviſed i it over to his ſon R. and his heirs, 
Held that V. took an eſtate-tail by in- 
Flication. G. B. Walter and Drew & al” Co- 
r s Rep. 327. 
N . deviſed lands to B. * 7 and 
atter his dec to the heirs-males of the body 
25 the faid B. lawfully to be begotten, _ 
heirs for ever; but if B. ſhould die 
without ſuch. heir-male, then he deviſed 
them over; this is an e/tate-tail in B. 
in 8. Geodright and Pullyn & af, 2 
Ld. Raym. 1437- — Vide a Pol. Abr 
Eg. 315. 
An eſtate was deviſed to two ſiſters and 
their heirs, and that if they (who were the teſ- 
tator's daughter's) mould die without heirs, 
then the teſtator gave his eſtate to his brother 
7. he court ſeemed to be of opinion, 
that this Was an 3 in, the two daugh- 
| . Fers, 


and Revocationis 


: tirt, but adjourned. In C. B. is 2 Ar. 


Eg. 315. C. 27. 

_'* Deviſe to 4. and his ba lawfully be- 
rotten, that is to ſay. to his firſt, "RAY 
c. ſons ſucceffively, c. gives A. but an 


eſtate for life. Davis and Low. 2 Ld. Raym. 


1561. Vide 2 Abr. Eq. 316. 
] deviſe my lands to 4. for life, and af: 


ter his deceaſe, remainder to the heirs- male 


of the body of 4. and to the heirs-· males of 
ſuch iſſue- male. The C. J. was of opi- 


nion, that theſe e conveyed an eſtate- 
tail, to A. Burnet and Cy; i Barnard Reps 


in B. R. 367. | 
lf an eſtate be given to a man and his 


heirs, and if he died without iſſue, remain- 
der over; theſe words are explanatory of 


the word heirs, and make an eftate-tail. In 


C, B. Brice and Smith, Comyns's Rep. 539. 


Teſtater deviſed lands to 4. for life, 
remainder to tYtftees to preſerve contingent 
remainders during the life of 4. remainder 
to the heirs of the body of A. this is 
an eſtate- fail. Coulſon and Cou ws: 2 Pol. 
Abr. Eg. 318, C. 34. FT 


| Deviſe of an gate ail. Amnaly 160, 


ow» | Law of Deviſes 


4th. Of executory deviſes, contingent remain- 

| gers, and croſs remainders. 
Black. Com. N executory deviſe. is a future interęſi 
= « 173, 0 which cannot veſt at the death of the 
. teſtator, but depends on ſome contingency, 
m4 and Which muſt ee before "ns velt. ” 
Jacob: Dig, As if 4. deviſes that after his ſon paid 
last edit. 10. to his executors, he ſhould have his 
term ;—this is a good deviſe of the term; 
or, if the deviſe had been to his ſon after 
the death ef B. this had been good to wve/? 
the remainder of the term in the-ſon, when 
the contingency happened ;—and this is, 
in effect, the judgment in Manning's caſe ; 
where a term of fifty years was deviſed to 
B. after the death of C. and C. ſhould have 


it during his life; it was ach ged, that this 


wwas a good deviſe of as much of the term as 
remained after the death of C. 

The great queſtion in theſe caſes was,— 
Whether the diſpoſition of the term to C. 
during his life, was not ſuch à total diſpo- 
fition of it, that no remainder could be li- 
mited over : and as theſe executory remain- 
ders ſeem to deſtroy the former rules, (viz. 
that no e/tate can be deviſed, but ſuch as can 
be made by conveyance in the life of the party,) 
we will inquire how they came to be eſtab- 
liſhed againſt them.—lIt has been long allow- 
ed in chancery to ſettle terms in truſt, with 
| 8 | remainders 


* 


and Revocations.. 


remainders over, which were to ariſe on. 
contingencies ; for they thought it very ſe- 
vere, and againſt natural juſtice, ſince a 
man hath as abſolute a power over his leaſe, 


as he who hath an inheritance, has over it, 
that he ſhould be diſabled from ſettling his 


leaſe, as he might his inheritance, to make 
proviſion for his family, and the contin- 
gencies of it, which were in his view; but 
the courts of law, (where the deviſes as 
well as other conveyances were examined,) 
did not ſo readily admit of ſuch executory 
remainders of terms, becauſe it direchoy 
thwarted the rules of law ; for which reaſon 


57 


all the judges, in the ſixth of Edward 6. Not. Arg. g. 
delivered their of nions, that if a term for Dyer 34. 4. 


years be deviſed to one, provided that if 
the deviſee die, living J. S. then to go to 
J. S.— that remainder was abſolutely void, 
— becauſe ſuch a chattel intereſt of a term 
for years 1s leſs than a term for life ; there- 


fore the law will endure no limitation over. G., Li 46. % 
But the courts were not long governed Dyer 358. & 


by this judgment; for tho' it might have Ne. Ang. 9, 


been reaſonable (before the reign of Hen. 


8.) when terms for years were very ſhott, 


and leſs regarded than frechold eſtates, be- 


cauſe they were under the power of the 
frecholders ;—yet when the leſſees found 


their terms ſecured to them by tat. 21. Hen. 


8. cap. 15. (which impowered them to fal- 
ſify all recoveries had againſt the tenant of 
the freehold, on feigned titles,) they began 
to {well their terms beyond the compals of 


a life; and the judges, in 19 Elia. allowed 


of theſe executory remainders of terms by 
. „ a — deviles, 


* 


5 Le of Devife 


deviſcs, as they had before by way of truſt, 

that men might diſpoſe, and fettie them, to an- 

fever the common conveniencies of tife. 

Then thechancery, (the better to ix them 

in it, ) allowed of bills by the remainder 

man, to compell the deviſce of the particu- 
lar eſtate to put in ſecurity, that he in re- 

mainder ſhould enjoy it according to the 

limitation ;——but, this multiplying chan- 

_ cery ſuits, they reſolved, that there was no 

need of that way, but that the deviſee of 

70 Coke 47. a. the particular eſtate ſhould not have power 

0 to bar the remainder man; ſo that the 

. A5. law has been long ſettled, that executory de- 

25e are good, if the contingency is to happen © 
within one life or two WHICH ARE IN BEING, 
for there can be no tendency to a perpe- 
tuity in that caſe, becauſe the lives will wear 

Out. | 1 | 

Cre. qu. 198. If termor deviſes his term to A. for life, 

x Ro. Ab. G10. the remainder to another, tho' A. hath the 

Cro. Eli. g. whole term in him during his life, and fo 

no remainder can be limited over at com- 

mon law, yet it is good by way of exccu- 
„„ -- 

1 Ro. 44.612. If termor deviſes his term to B. for life, 
And after to C. his ſon, then to the eldeſt 
iſſue-male of C. for life, —tho' C. hath no 

_-  Hue-male at the time of the deviſe, nor at 

the death of the deviſor, yet if he hath iſſue 
at the time of his death, it ſhall take the re- 
mainder by way of executory deviſe ; for tho 
it be a contingency upon a contingency, 
yet being limited to fall out in a life or two, 
which muſt wear out in a life or two, it 


was adjudged good. | 
Wt”. A. poſſeſſed 


a 


end Revocativits 


unpreferred. The wife died;,—B. (being 


the only child unpreterred,) ſhall have the 
term; for an executory deviſe may be made 


to a perſon uncertain, for ſo B. was while 
the wife lived, for ſhe might have been 
preferred in the life of the wy and then 
 Hould take nothing. 


A. poſſeſſed of a term for years; devifed Cro. 1 461. 
it to his wife for life, and then that J. his Fide 3 Leon. 
ſon ſhould have the occupation thereof as 5 


long as he had ifſue ; I and if he died with- 
out Ge unmarried, in the fame manner to 


another ſon, the remainder over.— This re- 


mainder, upon the death of the fons un- 
married, was adjudged good ; for here the 
limitation is, if he dies without iffue un- 
married, then the remainder over, which 


383 


A of a term, deviſes to His wife 3.Co. y6. l 
for life; and after her death to his children 1 No. 4. 612. 


is on the matter, if he dies within the term 8 Co. 95. * 


unmarried; for he cannot have iſſue unleſs 10 Go 47. l. 
he marries; and this is a poſſibility which _ 
the law will expect, becauſe it will happen 


in a life; and there is no diſſerence between 
the occupation and the ufe of a term, or 

the profits of the land, and the land itſelf 
or the leaſe or farm; for a deviſe of any of 
them will carry the whole intereſt; and to 
this purpoſe it was reſolved between Par- 
ker and Plumer, in Cro. Elia. 190. 


A. deviſes his term to his wife for het * , wr; >. ot ; 
and after her deceaſe to B. his ſon; and if Cr. Car. 167. 


FS. i 


B. died without iſſue, then to C. It was 1 Re. 46.610. 


Inſt. 87. 
adjudged, that this deviſe to C. after the 2% * 


Not. Arg. 10. 
1 Ro. Ab. 611. 


death of B. without iffue,; was void; for 
ſince it could not veſt while B. had inan "ax 
| an 


54 : 8 Law of Dewviſes 


his body, the deviſe is no more than to. 

and the heirs of his body, which withot 
doubt had been void; for tho' men pre- 
ſumed on the judges, when they firſt al- 
lowed of remainders of terms after eſtates 
for lives, and endeavoured to bring remain- 
ders upon eſtates-tail within the reaſons of 
thoſe reſolutions and conceſſions; yet the 
Not. Arg. 6. court would never endure thoſe remainders, 
becauſe it is too foreign and diſtant to expect 
them after a man's death without iſſue ; and 
if they were allowed of, would make a di- 
rect perpetuity, which is an undeniable rea- 
ſon againſt any ſettlement ; for it is againſt 
the nature of human affairs ſo to ſettle an 
: eſtate in a family, that on contingency or 
1 revolution of fortune the owner ſhall have 
1 Sid. 451. no power over it; therefore the deviſe in 
3 Re. Ab. 61 1. rhjs caſe to B. is an abſolute diſpoſition of the 
term to him; for iſſue is not a word of 
limitation of time, (as Cole obſerves in Leo- 
nard Love's caſe, 10 Co. 17. a.) ſo that B. 
3 Re. 44.831. and his executors ſhall have it no longer 
than hehath ius of his body; but he term 
10 _ him, and at his diſpoſal, and ſhall 
go to his executors during the continuance 
of it, and ſhall never, for default of iſſue 
of his body, revert to the executors of the 

deviſor. Vide 1 Sid. 37. ſeems contrary. 

Nu. 4 If tenant in fee-ſimple deviſes land to . 
22. 9. and his heirs, and if he dies without iflue 
in the life of B. then to B. and his heirs; 
——- tho” this be a limitation of a fee on a 
fee, yet becauſe the remainder to B. muſt 
= veſt on a contingency, which will fall in a 
life, it has been held a good executory re- 
mainder. — 1 


and Revocations. 


II A. deviſes land to his executors to be 


ſold, if the heir fails of payment at ſuch a 
day, this is an executory intereſt to them: 
ſo if the deviſe of Borough Engliſh lands had 
been to the eldeſt ſon, paying fuch a ſum to 
the younger ſons, and that in default of 
payment, the land ſhould go to them and 
their heirs ;——tho' the word paying in a 
will amounts to a condition, yet becauſe that 
muſt deſcend to the deviſee or heir, and 


no one elſe can take advantage of his de- 


fault, they adjudged it an executors deviſe in 
the younger ſons, which was to veſt on the 


default of payment in the eldeſt; and in 


Hanniſiworth's caſe, (which is the ſame in 3 Cat. a 


effea,) they compared it to a deviſe, that if 
the eldeſt ſon did not pay all the legacies, 
then the land ſhould go to the legatees; in 


70. Elix. 833. 


which caſe it had gone, without doubt, fore 


' non-payment to them; and tho* Vaughan 
cites this caſe as parallel to Gardiner and 


z Sheldon, yet I conceive the law will makeg 


great difference between ;—for in the former 
caſes the future deviſe was to veſt on a con- 


Vaughan 271, 


tingency of the teſtator's ſon and daughters 


dying without iſſue, which is very foreign 


and diſtant, and looks directly to a perpe- 


tuity ; for ſhould that future intereſt be 


goad, the judgment in Pell and Brown's 


caſe would protect it from any recovery, 
or other alienation of the heir, which would 
perpetuate an eſtate in a family that could 
not be docked ;——there is a difference be- 
tween Pell and Zrown's caſe, and this of 


Gardiner; for, in the former, the deviſor 2. 


having three /ons, A. B. and C. deviſed his 
- land 


Cre. Face 551. 
i RolPs abr. 


Co. Lit. 591. 
Fauglaa 272. 


* 
9 2 5 


e 8 | 1 i \ wo 4 
land to B. and his heirs, paying 20/. and if 


B. died: without iſſue, living 4.——then to 
A. and his heirs: in this caſe they firſt ad- 
judged it a fee-ſimplein B,; and yet 4 good 
_ executory deviſe to A. in-FEE ; but this was to 
veſt on the fingle life of 4. for if B. died 
without iſſue, living 4; or without iſſue 
after the death of 4. then his future 
intereſt was never to riſe. T 
1 Lev. 135. And in this caſe it was adjudged, 
Cro. Fac. 593 that the recovery ſuffered by B. could not 
| bar the executory intereſt of 4.——for ſince 
all future deviſes depend on the ſame rea- 
ſon, to allow the particular tenant to de- 
ſtroy one in any caſe, would be in effect to 
make all ſuch deviſes void, or at leaſt un- 
| certain, which would be very ſevere, it be - 
_ x. ing airectiy againſt the intention of the teſtator, 
| and of ill conſequence to others: for then 
} ._ : ſhoulda man deviſe that his heir ſhould pay 
| ſuch a ſum to his executor, or ſuch porti- 
; aps to his younger children, or they to have 
the land ; —it would be very unreaſonable 
to allow the heir a recovery, or any other 
means to fruſtrate the pious intention of the 
father 70 provide for his younger children, or 
for payment of his debts. 5 
| - . 4 Lev. 11, 12. A. has iflue B. and C. two ſons, and de- 
3 Sid. 17, 48. viſes his land to B. for life, and if he dies 
=" without iſſue living at the time of his death, 
Kaym. 28, 29. tO C. and his heirs; but if B. had iſſue 
3 a living at the time of his death, then to the 


\ 


=. * _ right heirs of B. for ever. This is 4 con- 


# * ** tingent remainder, and no executory deviſe 
= t C. for B. took only an eftate for life, 
| - _ by the ExPRESS words of the will; and the 

447 In remainder: 


; 2 Revocations. 33 

remainder to C. (which was to veſt on the 
contingency of B.'s having us iſſue at the ED. 
time of his death,) was not in abeyance in Bs 
the mean time; yet they would not al- 
low the reverſion to be in him ſo as to 

merge the eſtate for life, and conſequently 

to deſtroy the contingent remainder. 

Baron and feme ſeiſed to them and the 

heirs of the huſband ; -the huſband de- 1 Zev. 135, 
viſes the land to the heirs of the body of 136. 

the wife, if they attain to the age of four - Nn. 163. 

teen years. The wife having no iſſue at 

the time of the deviſe, admitting a deviſe 

to one not in / to be good, then his is 

good by way of executory deviſe, to veſt on the 

contingency of the heir's being born, and 
arriving at the age of fourteen. 

A. hath iſſue three ſons, and by will de- Levi 202 

viſeth a tenement to each of them; and fur. Pollen. 479, 

ther ſays, “ That when either of the 1 v. 

5 ſaid children ſhall die, the houſes, lands, 4 
« and goods whatſoever 1 have now given 
„ them, Hall be EQUALLY DIVIDED betwcen 
** them that are living, without expreſ: 
fing any eſtate to ſupport the contingent 
remainder ; and if contingent remainders 
do not veſt during the continuance of the par- 
ticular eſtate, or at the inſtant determines, 
they are deſtroyed ; but whether the ſur- 
vivors took by way of executory deviſe, 
or remainder executed,—is not clear from 
the books which report this cafe : Eevinz 
ſays, the judgment was, that the ſurvivors 
took by way of executory deviſe ;—Pallex- 
fen lays it {hall go to the furyivors- ” 


But 


; 
| 
j 


58 


a Bulftr. 61. 


cro. Fac, 460. 
Pollexf. 481. 
482. 


Lau of Devi. 


But taken either way, it differs from the 


caſe of Mood and Ingerſole;— for there a man 


having land in three vills, deviſeth the land 


A VILL ia each ſon ; and if any of his ſons 


die, then the one of them, to be heir to 
the other.—In this caſe there were no re- 
mainders, nor any other eſtates given to 


the younger ſons than an e/tate for life in 


3 £9. 19, 20, 


Boraſton's caſe 


3 Co. 21. 


poſſeſſian ; but on the death of his eldeſt 
fon, his heir too his part by deſcent : the true 
reaſon of the judgment ſeems to be, be- 
cauſe the words, & F any of his fons die, 
„ THEN the ONE fo be the HER fo the ret 
were void for the uncertainty, which of the 
two ſurvivors {ſhould take when the eldeſt 
died. hs | 

A. deviſed lands to his executors, till his 
ſon ſhould come of age; and when his ſon 
ſhould come of age, then he ſhould enjoy 
the land for him and his heirs. ——This is 
@ remainder EXECUTED in the fon, and no 
contingency for the words when and 


then, in this caſe, only. denote the time when 


the remainder 1s to execute, and will no 


more make the remainder contingent— 


than in the common caſe, where a leaſe is 


C. Face 595. 


Chadack v. 
Cowley, 


made for life, or for years; and after the 
deceaſe of the leſſee, or expiration of the 
term, then ta remain to another: here tho! 
the words be after the term that it ſhall re- 
main, yet it 8 4 preſent and no contingent 
remainder ;—for where words refer to that 
which muſt nceds happen, there ſhall be ng 
contingency. _ 2 

A man having two ſons, deviſed parcad 
of his lands to one and his heirs, the reſt 

1 tr 


| 
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to the other and his heirs; and farther will. 
ed, that the ſurvivor ſhould be heir to the 
other, if either dies without iſſue. —The 
deviſees were tenants in tail, with remain- 
ders in fec, executed of each others part. 
A. having iſſue five ſons, (his wife being Dyer 303. B. 
enfient,) deviſes two thirds of his lands, to Je. 656, 
: | 5 „I Vent. 224, 
his four younger ſons, and the in wentre ſa jp, 3z. 
mere, if it were a ſon, and their heirs; and 
if they all die without iſſue- male of their 
bodics, or any of them, that the lands ſhall 
- Tevert to the right heirs of the deviſor:— 
by this deviſe the youncEtR ſons were tenants 
in tail in poſſe/Jion, with croſs remainders to 
eac'. other, and no part ſhall revert to the 
heirs of the deviſor, till all the younger 
| 7 be dead without iſſue-male of their bo- 
8 = : | 
But where a man having three ſons, and Cro. Fac. 655. 
ſeiſed of three houſes, deviſed a houſe to each Giherty. 
ſon, and his heirs, with this proviſo, that Tg pn 
if all his ſaid children die without ittue of 
their bodies lawfully begotten, that then all 
his ſaid mefſuages ſhall remain and be to . 
S. and his heirs. —In this caſe there {hall be 
no croſs remainders to the ſons ;—but on 
the death of any one of them, his part ſhall 
go immediately to J. S. who is not obliged 
to wait till they all die without iſſue, to 
- take it all together. 
A. being ſeiſed of te meſſuages, and hav- B 212. 
ing a ſon and teu daughters, by three feveral Dyer 330. 3. 
venters, deviſed one meſſuage to B. (his Faughan 267. 
daughter) in fee, another to C. (his daugh- Clalcbes's 
ter) in fee; and if C. died before her age „ 
of ſixteen years, B. then living, then her 
; ps | : part 


* 


6o 


Lau of Deviſes 


part to go to B. in fee; and if B. Aan 


out iſſue, living C.— then C. to have her 
part to her and her heirs; and if both his 
daughters died without iſſue, then both of 
the meſſuages ſhould go to his fon in fee— 
C. died without iflue, and her part went 
to the fon, and not to the furviving daugh- 
ter, becauſe tbe LAST clan = created No croſs 
remainder. : 


J. S. having « fon and four daughters, and 


being ſeiſed of lands in fte, and of a long 
term, deviſes all his eſtate in D. (where the 


freehold lies,) and likewiſe in S. (where the 


term is,) to his ſon and his heirs, and if he 


die without iſſue unmarried, then ta his 


four daughters, and if he marries and dies 
without iſſue then living, and having a wife, 


then after the death of ſuch wife, likewiſe 


to his four daughters Holt, for the plain- 
ri in the writ of error, made two points: 


* 


—firſt, whether hereby an eſtate in fail of 


the frechold lands paſſed to the ſon, and the 
remainder to the four daughters,—or, whe- 


ther the eſtate to the ſon was @ fee, and it 
came to the daughters by way of execu- 


tory deviſe; and that it was a fee to the fon, 


and good to the daughters by way of exe. 
cutory deviſe, he cited 2 Cro. 590. Rol. tit. 
Late, B35, 836, and this point was yielded 
by the counſel on the other ſide. But 
to the 2d point, if this remainder of the 
term was good to the four daughters, he 
argued that i it was, and cited Dyer 74, 358, 
Com. 590. 2 Cro. 460. and ſaid, that the 
reaſon of the reſolution in Child and Bay- 


fy's cake WAS, Jar the repugnancy, for wo” 


I 


firſt deviſed it to the deviſee and his aſſig- 

nees. This was oppoſed by the other ſide, 

and Child and Bayley's caſe relied on; as alſo 

Roll. tit. Deviſe, 611. Leventhorp and Aſb- 

ley's caſe _—Time was given for further 

argument: Holt cited Com. 590. and Lowe 

and Windhan!s caſc, 22 Car. 2. reported in 

Med. 50. M. 33 Car. 2. B. R. Sommers 3 

and Gibbon, Skin. Rep. 144. — 

An executory deviſe need not veſt as a re- 
mainder muſt, es in/tante that the particular 

eſtate determines ; but that the /aw would 

fupport it without a particular eſtate, and ex- 

peR it ſhould take, per Scroggs, who cited 

the caſe of S»ow and Cutler, 19 Car. B. R. 

But North anſwered, that then there muſt be 

an apparent intent of the deviſor, that it 

ſhould not till a certain time, notwith- 

ſtanding the particular eſtate determines z 
and that he ſaid was the caſe of Szow and 
Cutler,» for there the deviſe was to the 
heir of J. S. when he comes to the age of 
fourteen years. Hil. 1677, vide 1 Freem? 
Rep. 244. 
A will ſhall never operate by way of exe- 
cutory deviſe, if it may take effect by way 
of remainder, i. e. it there is a particular 
eſtate ſufticient to ſupport it. Carth. 316. 

Tavourable diſtinctions have been always ad. Vide Bur. 1. 
mitted, to ſupply the meaning men in their F. 233, 272. 
laſt wills ; (a) therefore a deviſe to A. till 8888 4: 1s 

he 2 Bur. 770. 
1106, 1114 


— ane 30. | 
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(a) Miſtakes in the making of wills are never to be 
ſuppoſed, if any conſtruction that is agreeable to reaſon 
Lan be found out. T, Ath 1 V. 415. 


* 
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he be of age, then to B. and his heirs, — 
this is an eſtate for years in A. with a re- 
mainder in fee, to B And if ſuch a de- 
vile to A. who is alſo made executor, ur 
for payment of debts, it ſhall be for a cer- 
tain term of years, i. e. for ſo long, as ac- 
cording to computation he might have at- 
tained that age, had he lived. —Contingent 
remainders are at the common law, and 
ariſe on conveyances as well as wills; one may 
limit an eftate to 4. the remainder to ano- 
ther and ſo it may be by deviſe, if the 
intent of the parties will have it fo ;—but as 
at the common law all contingent remain- 
ders ſhall not be good, ſo in wills, no ſuch 
latitude is given, as if NONE could be bas ;j— 
THEY ARE SUBJECT TO THE SAME FATE IN 
WILLS, AS IN CONVEYANCES. An execu- 
| tory deviſe needs no particular eſtate to 
ſupport it, for it /hall deſcend to the beir till 
the contingency happen; it is not like a re- 
mainder at common law, which muſt veſt 
co inſtante that the particular eſtate deter- 
mines: but the learning of executory de- 
viſes ſtands on the reaſons of the od law, 
wherein the intent of the deviſor is to be 0b. 
ſerved; for, when it appears by the will, 
that he intends not the deviſee to take but 
in futuro, and no diſpoſition being made 
tnereof in the mean time, it hall then de- 
ſcend to the hgir—till the contingency happens ; 
but if the intent be that he ſhall take in 
preſenti, and there is no incapacity in him 
to do it, he ſhall not take in futuro by an 
# exccutory deviſe, 2 Mod. 291, 292. 


Therefore, 


„ Revorations. 
Therefore, every clauſe in a will fhall be 
- conſtrued ſo as to take eſſect according to 


the teſtator's intent, if it is conſiſtent with 


the rules of law. Ak. 1 Vol. 416. 
Tho? a perſon's name may be miſtaken in 
a deviſe, yet if made out by averment to 


be the perſon meant, the deviſe to him is 


good. Any _ that amounts to a de/ig- 
natio perſonæ is ſufficient. ib. 410. 

A general introductory clauſe is a key ro 
EXPLAIN particular deviſes in the will. An- 


naly 143. 


Negative words in a vill, will not diſin- 
herit the heir, but they are proper to ex- 


plain other parts of the will. ib. 


See where, by the reverſion of the lands, 
out of which grounds rents were reverſed, 


paſſed by the deviſe of the teſtator's ground 


rents. ib. 144. 


By the civil law, when a teſtator bequeaths 


a certain thing, which he ſpecifies as being 


his own, the legacy will not have its effect, 
unleſs that thing be found extant in the ſuc- 
ceſſion.— For example, if the teſtator ſays, 


„ bequeath to ſuch a one my watch, or, 


& my diamond ring,“ and there is not found 


in the ſucceſſion, either watch, or diamond 
ring, the legacy will be nuLL. But, if he 
ſaith, ** I bequeath a diamond ring, or, a 
watch, the legacy wil/ be due, and have its 
effect. Domat 2 V. 159. . 21. 

In caſe of executory deviſes there can be 
NO LIMITATIONS over. 4 Mod. 259. 


/ Om 


64 Law of Devifes | 
One deviſes all his lands, after the death 


of his executors, to A. and his heirs for ever; 
but, if he dies, leaving no ſon, then to B. 
This is a good execatory deviſe to B. if A. 
dies without iſſue, becauſe he contingency 
MUST happen within the compaſs of a life, ſo 
no danger of a pefpetuity. Prec. in Chan. 
An executory deviſe to ariſe within the com- 
paſs of 2 REASONABLE time—1s 600D z twen- 
ty, nay thirty . years have been thought a 
reaſonable time; ſo in the compaſs oſ a life, 
or lives; for let the lives be ever ſo many, 
THERE MUST BE A SURVIVOR, fo it is but a 
length of that life; but the court were for 
not going one ſtep farther, becauſe hee li- 
mitations make the eftate unalienable, — EVER 
FEXECUTORY DEVISE BEING A PERPETUITY, 
AS FAR AS IT GOES, v7z. an eſtate unaliena- 
ble, tho' all mankind join in the convey- 
ance. Salk. 229. Ef V 
Deviſe to the „ iſſue- male of 4. (A. 
having none at that time) is void. Vide Ca. 
= in B. R. temp. N. 3. 278. Salk. 229. 
= | J. S. being tenant for life, with remain- 
| der to his wife for life, remainder to his 
own right heirs, made his will thus, “ Item, 
% my land at IV. my wife M. is to enjoy for 
„ her life, after her death it of right goes to 
« my daughter Elizabeth for ever, provided 
& ſhe has heirs ; but if my daughter dies be. 
& fore her mother, or without heirs; and 
&© my wife M. ſhall marry again, and have 
* heirs-male, I bequeath all my ſaid right 
« in W. c. to HER heirs-male by her $EcOoND 
* huſband, thinking 1 can never ſuſſiciently 
| reward 
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4 reward her love; provided if my faid 
< wifeſhould marry again, and fail of heirs- 
= male, and my daughter ſhould fail of 


<« heirs, then I deviſe 50/. annuity out of 


% . c. to my brother D. 8.“ And de- 
viſed other annuities charged on the lands 
to ſeveral perſons, who were his heirs at law, 


but HE MADE NO DEVISE OF THE LAND TO 


. ANY ONE. The wife married a ſecond huſ- 
band, and hid iſſue-male, but died before 
Elizabeth the daughter, who died without 


heirs. In ejectment, the leſſors of the plain- 


tif were HEIRS AT LAw, the defendant 


was the heir male of the wife by the ſecond 
huſband. — On the trial a caſe was made 


for the opinion of the court: firſt objection 
Was, —that the fu clauſewas a deviſe to the 
daughter in ſce, yet that was afterwards 


controuled and qualified by ſubſequent 


words, and it was intended to be to her and 


the heirs of her body onLY. Per cur”, The 
perſon to whom the deviſe over is, i. e. 


Heirs male of the body of the wife by the 
ſecond huſband, HER is A sTRANSER, and 
where the deviſe over is to a ſtranger, THAT 
dull not alter the conſtruction of the will from 


what it would have been without it ſo that 


it will continue a deviſe 70 E. in RR-sIMPLE; 
ſo is 2 Cro. 415. and it is law now, and not 
to be drawn in queſtion, tho” it was once 


_ difputed.—A deviſe to a ranger will nat 
alter a po/itive deviſe to a perſon and his heirs.” 


— But when this deviſe is over of a rent- 


charge, or annuities charged on land to the 


heir at law, and ſhews what was meant by 
bcirs in the firſt place, then it will be a de- 
n „V viſe 


„ 


1 


1 


viſe to E. and the heirs of HER BODY, remain 
Þ Aer to the heirs-male of the body of the wife, 
= with a deviſe over to theſe annuitants ;— 
| and there is no difference, whether the de- 
viſe over be of the lands, or of an annuity 
charged on them, becauſe in ibe laſt place he 
could never intend the lands themſelves ſhould 
of „ paſs to the perſons to whom he had given the an- 
1 nuities —Secondly, per Cur?, the firſt clauſe 
is not a deviſe to the wife, or to E. for 
they were ſettled on her for life,—and what 
is ſaid as to the daughter, is only a decla- 
ration of the deviſor what the eſtate and 
condition of the eſtate was, and how ſhe 
Was to enjoy it; and he could not ſay of 
rizht (he) was to enjoy them, if ſhe claimed 
under the will: the conſequence of this 
is, that the lands deſcended to E. as HEIR AT 
Law, and the deviſe to the heirs-males of the 
wite by a ſecond huſband will be contin- 
ent; firſt, Whether E. ſhould die in the 
ife-time of the wife, (which muſt happen 
within the compaſs of a life;)—next con- 
tingency, if the wife ſhould marry, &c. 
and have heirs of her body by a ſecond 
huſband. But tho' (as in Lloyd and Cary's 
caſe,) ſhe might have heirs after his death, 
and not within the compaſs of a life, yet / 
f near, as there could be no inconvenience, 
a if it ſhould take effect (as) an executory de- 
þ viſe in ſuch a caſe. But this is not ſo here; 
for if the words are taken disjunctively.— 
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F my daughter dies in the lifetime of her mo- 
ther, or without hcirs,—the contingency ne- 
ver happened, becauſe he daughter ſurvived . 
the meter ; ſo the deviſe could never take 

| le reap effect 
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effect, but will be void. —If taken copula- 


tively, and (or) taken for (and)—it will 


be hard to turn words out of their natu- 
ral ſenſe and import, unleſs there be a plain 
Intimation of the intent of the deviſor ſo 
to do. How doth the deviſor intend it 
copulatively? What occaſion is there for 
it? For if the daughter furvived the mo- 
ther, he might intend it for her in fee ; 


: why ſhould it be taken, if my daughter 


dies without heirs in the life-time of Eliz. 
(a)? Thirdly, if it were ſo, the deviſe over 
cannot take effect, becauſe the contingenc 
never happened. Fourthly, the death of the 
daughter without heirs, is too remote, and 
deviſe over is void. The deviſe of the an- 
nuities is to take effect in the nature of a re- 


mainder ; and if the firſt cannot take effect, 


all that comes after it cannot take place, it be- 
ing not to take effect but as a remainder, 
and then not at all: next—if the wife ſhould 
marry again, and have a ſon, and ſhould 
die without heirs males,—this is all too re- 


mote, ſo the deviſe over is void, becauſe 6 
commence on a contingency too remote ; and if it 


cannot be good by way of executory de- 
viſe,. then it muſt be by way of remain- 
der; and——it cannot be good as aremainy 
der; becauſe there is no particular eſtate to 
ſupport it to any one ; for there was no particu- 
lar eſtate at all, what went before being 


only à declaration of what did belong to the* 


 dayghter, and as this contingent remain- 
der had no particular eſtate antecedent to 
it, it is void. Not good as an executory 
deviſe, becauſe the contingency never hap- 

5 . pened, 


* 


{a) Elia. in 
the original. 


» 


| how of Doves 


| papal, or if it did happen, i wa too re- 
mate, and ſo void, therefore THz HEIRS AT 
LAW have 4 grad tithe, —Fifthly, If the 


| fon of the wife by the ſecond huſband 


could take, he —_ take a fee-fimple, ſo 
that the teſtator was miſtaken in the law; 
for he thought he had deviſed to him but 
an eftate-tai Judgment for 1 E. 
7 Geo. 1. B. R. Wri ig ht and Hammond, 2 Abr 
« 338. ph 11. . 4% bit. Done (L 

2.) Ca. 32. 8. C. intotidem verbis. 

A. ſeiſed in fee has two ſons, B. and C. | 
both unmarried, and deviſes his lands to 
truſtees for five hundred years, in truſt to 
pay Fol. per annum to his eldeft ſon B. for 
life, Sith power of diſtreſs, and on ſeveral 
other truſts (fome of which are remote) re. 
mainder to the firſt and every other ſon of 
B. in tail, remainder to C. the ſecond ſon 

for life, remainder to his firſt, c. ſon in 
tail, remainder over. Hy the better . 
nien, this is 4 good executory. deviſe to: the ff 
' fon of B. T. 1722. Gore and Gore, in B. R. 
2 Will. 28. 

A. deviſed a term for years to his wife 
for life, remainder to his ſon and daugh- 
ter; this is aſh Exceufory deviſe. 2 Med. Ca. 
| bn Law and Eg. 101. 8 | 
A. ſeifed in fee, and having three 3 
6. E. and R.) deviſed * to G. his 
eldeſt fon and to his heirs, —White-acre to E. 

"his ſecond ſon and his heirs,—and a rent- 
charge of gol. per annum iſſuing out of 
Mhite- acre is R. and his heirs ; proviſo that 

it either of 1 ſons e without iſſue, the 


3 : 


and — 


1 two living, ſo #9 his ettate in land 
ſhould come to the other two ſons, hen 
the rent ſhould ceuſe.—G. died, leaving iflue 
the defendant, and R. died n ide; ſo 
this contingency could never happen, "be 
cauſe G. bd iſfue, and he being dead, and 
R. alſo without iſſue, their eſtates in lands 
could never come to two, where E. alon at 


Vas ſurviving; ergo the rent charge mil 


deſcend to defendant as heir at lat, 15 
the ſon of G. the eldeſt ſon of the teftator 
tor this is an extcatory deviſe 10 1500, on the 
. contingency of one dying in the li nn of the 
other two, which contingency muſt ariſe 
within the compaſs of ong Hife, —other- 
wiſe it is void ;=—it is plain the teſtator 
intended this benefit of furvivorſhip duritig 
”= ow lives only. Judgttienn for defends 
1 Mod. Ca. in Law and Eq. 347: 

"Devite of a perſonal eſtate to 2 or life, 
and afterwards for her children, the yearly 
intereſt and roduce to be for their maitife= 
; nance, until the ſons ſhould be twenty- 
done, and the daughters e at which 

reſpective ages their reſpeCtive portions to 
be 55 them, and for want of ſuch iſſue, 
then to B.. dies without ifſue, the des 
viſe over to B. „the words [ for want. 
of ſuch iſſue ] being the ſame as [ for want of 
fuch children]. 2 Will. Rep. 421. 
A conſtruction in favour of executory 
deviſes to ſupport the intent of the teſtator, 
will be made either in the courts of law or 


PE it quay be done - | 
wit 
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to convey croſs remainders, or not. Ses | 
th 22, 


4 


Lau of U Devi . 


1 the rules of law. Ca. in Eq. temps. 
Talbot 44. 


An executory deviſe of an eſtate of inhe- 


ritance to a grandſon unborn, when he ſhall 
attain the age of twenty-one Laren is goad, 
and there is no danger of a tuity. ib. 


Teſtator deviſed to A. and his heirs, and 


if he die before twenty-one, then to B. and 


his heirs ;—A. died before twenty-one, but 
B. died before him, yet B's heir may take un- 


der the executory deviſe. Vide 2 Abr. Eg. 
342. C. 21, cites” Vin. Abr. tit. Deviſe. (L. 2. 


ca. 38. 
In the caſe of King and Withers (x1 Fu 5 
Clo 


1735.) a contingent deviſe of a perſon 
tate was held to be not a poſſibility only, 


but an intereſt vg and tranſmiſſible, per 


Lord Talbot, and affirmed. in Dom'. Proc. 
Did. 


How far the words of A will ſhall be ſaid 


and Revocations, „ 


«4 4 — — K 4 


gt Cl terms hh years,' and uncertain. ite 


ee 


Ir a man Jab land to his executors for 2 Co. 69. a. 
payment of his debts, and until they are Cm. Els. „„ 
paid, the remainder over; there is no 3 8. bay, 
doubt, but the remainder is good; but the, "pai be 
queſtion was, What eftate the executors © 
had?” For there being no particular eſtate 
expreſſed, if they ſhould adjudge an eſtate . 
for life, then their eſtate might determine 1 
before they received ſufficient to anſwer tze 
end of the deviſe; for on their death it 
could not go to their executors := there- 
fore it was adjudged an wncertain intereſt, 
which ſhould go from executors to executors FOR- 
PAYMENT OF DEBTS. 
If a man poſſeſſed of a term for years de- Ro. Ars „ * 
viſes the lands to another generally; ha, — 
deviſee ſhall have al! the term without 


imitation to determine on his death. 
A. deviſes his lands to his executors 10 3 Ce. 20. 4 


his ſon comes of age; the profits to be em- * Cafes 
ployed in the performance of his will; thos T3 . 
the ſon dies before he be of age. yet the in 
tereſt of the executors continues till he M1G6HT 
| have been of age, if he had lived; for ſince 
the intention of the deviſor governs in 
wills, it might deſtroy that, if the execu- 
tors intereſt ceaſed on the death of the ſon; 
and it is reaſonable to believe that the teſt 


tor, found on a W that the 0 
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to provide his children with ne 


2 Leon. 22 I. 


fits of the land would in that time anſwer 
his debts, &c. ſo that this is a good deviſe 
of the term until the fan ſhould be twenty - 
one, THO” HE DIED BEFORE. ' 


ro. Ege For this reaſon it was augen between 
| Smith and Haveris, that if a man deviſed 


land to his wife, until his ſon wat ae. 


that if the wife died before the fon was of 
age, ber intere/t did nat determine by her death, 
becauſe it was xo! matter of mere conſi- 
dence; and, according to the judgment 
in Dyer, it ſhall go to Ber executors. 

But if the deviſe had been. that the land 


fhould deſcend to his ſon, but that his wife 


ſhould take the profits thereof until the full 
age his ſon, for his education. C here is 


— the deviſed to the wife, but a mere con- 


fidence that ſhe ſhall take the profits for the 


' education of her ſon; and by the will the is 


but in the nature of a guardian, or bailiff, 
for the benefit of the infant, which determines 


2 by her death, and her adminiſtrator ſhall 


4 Co. 82. 3 


not meddle. 
A. deviſed his lands to B. and C. and the 
ſurvivor of them, until 80o/. be raiſed out 


of his lands; it was adjudged, in Corbet's 


caſe, that B. and C. ſhould have the land 
no longer than they might have received 


Cre. Eliz.800 out of it the profits; and if a ſtranger en- 


ters after the death of the devifor, they 
_ have their action for the meſne 2 


firs, 


<4 See * — a. — — — — 


and Revocatione, 


fits, but cannot bold the land langer than 
the ſum might haye been levied; for if 
that were allowed, they might make it an 


73 


eternal charge on the heirs eſtate; but if 


the heir himſelf enters and diſturbs them, 
they may hold over, for the heir ſhall Dr 


uo bene it own. wrong, or they may 
ob ren en him, at their wy 


eee e, 
within it, the reſidue to go to C. after he 
attained his age of twenty-one years, . 


died, and then C. died before he came to 


that age: by this deviſe B. had the whols 
term in him; for if a termor deviſes * 
houſe or his term without more w 7 


* 
* 9 


2 * 18 1. 


the deviſee has the whole term, and THE 


RESIDUE OF Ir, WAS TO O 70 C. od A E- 
CEDENT CONTINGENCY ; which was when 
he came of age, which NEVER HAPPENED 5 
conſequently his executors can never have 


1 8 4 10. 


it; and the executors of the deviſor have 


neither an intereſt nor a poſſibility of one, 
becauſe he made a total diſpoſition of the term; 


as if a copyholder for life, ſurrenders : 


to the uſe of B. for life, who is admitt 
and dies in the life of A. 


no benefit by ſurviving him, becauſe THE 


A. {ſhall haves 


WHOLE INTEREST WAS SURRENDERED 3 
therefore it was adjudged in the principal 


caſe, that the executors of B. ſhould have 
the remainder of the term. 


If a term for 1000 years be deviſed to A. 3 Lats 264, 
the remainder to B. and the heirs of his 265. 


body,— 


the whole term is veſted in A Dove * | 
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1 Bulfr. 42. 
Eylif v. 
2 


Cro. Fac. 2 59. 
Telvert. 185. 


The reaſon 


Law of Dedijer 


and B. has only a poſſibility, on no Interef 

veſts in him until the death of A.—— becauſe 
by the ſtrict rules of the common law, an 
ESTATE OF FREEHOLD. 18 GREATER THAN 


__ rr FOR YEARS. 
opyholder deviſed his — to A. 


bo. B. is two ſons, and to the heirs of 
their . two bodies begotten :—and wills that 
each of them ſhall enter at their /everal 
ages of -twenty-ane years; and that his ex- 


of this, be- ecutors ſhould take the profits until they came 


cauſe the en- 
try of one 

jointenant is 
the entry of 


N both. 


aa 


3 ; TROP Wall * the _ ee | 


to their ſeveral ages of twent ears; - the 
executors may — the profits def they 
are both of full age; for the will is no more, 
than that his executors ſhall take the bo: 
fits of zhe land until they accompliſh | 
ſeveral ages of twenty-one Years, and then 


j 
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615. Of deviſes by implication. - 


1 E law in conveying eſtates did not Fangh. 261. 

J regularly ſuffer any to paſs by impli- 8 

cation, becauſe it is a manner of transfer. 

ring no way agreeable to the plainneſs and ſo- 

lemnity of the law ; as, if A. ſurrender 

to the uſe of D. and B. and the longeſt 

liver, and for want of iſſue to B. the re- 

mainder over to C. this being a con- 

veyance by law, was but an eſtate for /ife 

to B. and noeſtate-tail by implication ; but, 

as there has been greater favour and,ati- 8 

tude allowed in the diſpoſition of ei mw 

will, and in conſtruction of th 

- judges, to ſupport the intent of the devi 

ſor, where it is very apparent, have admitted. - 

eſtates. by implication, tho? to the diſinhe- 
ritance of the heir at law. VV = 

As if A. deviſes his land to his heir, af. 2 Leon. 260, 

ter the death of his wife, this is a good de- ! Re. Abr. 

viſe to the wife far her /ife, by implication ; 1327 wig þ 

for by the expreſs words of the will, the hein 

is not to haye it during her life; and if the 

wife has it not, none elſe can; for the exe- _ | 

cutors cannot meddle with it; but they 7. Fc. 25. 

doubted in Horton's caſe in Cro. ac. if the l . 

deviſe had been to a ſtranger after the death %. 17... 

of the wife, whether ſhe ſhould take any eſ- hun & Tilden. 


tate; for that is but a demonſtration when Bro. Dev. 52. 
the eſtate of a ſtranger ſhall commence, and 2d 58, 
e =: ought Smarth ve 


ought not to be diünherited without the ap- 


the au- 


arent intent of the deviſor ; 


_ thority of Brook is directly againſt that opi- 
nion; for, he ſays, if a man wills that 1 


ſhall have his land after the death of his 


wife, that he hath an eftate for life nv in- 
PLICATION 3 yet the * off abr have 


ſettled that point, and with EAT nA. 


80N have preſerved the right of the heir, un- 
leſs the implication che x 
as it does in . principal caſ 


Faugh. 262. 


that all bangila ns, grants, te. which he had 
wE. ſhould be to his youngeſt fon and 
of his body; here it was refolved, 
oungeſt fon ſhould not have an 
estate Kail in the paſture of D. by inplicatian; 
for THE woRDs OF A WILL To DISINHERIT 
THE HEIR AT LAW, MUST BE VERY PLAIN, 
AND HAVE A CLEAR AND APPARENT IN- 
TENT ;———and this at moſt could have 
been but a poſſible implication, that the 
. deviſor might have intended his fon an in- 
tail in the paſture; which is not fufficient 
to deſtroy the plain title of defcent to the 
heir at law. 


Oh. Fac. 75, A. leaſes on condition that the tefſes | 
ugh 266, thall not alien to any, bides bis children > 


LR 4h $44- de leflce deviſes the term to H. his 
ſion, after the, death of his wife j-—ir was 


adjudged that the deviſe was no breach of 
the condition, as the wife took no eftate 
by implication, for there can be here but 
4 — * at moſt, and ſince the 


intent 


4 excludes him, 


„ But if a man deviſes all his Fee lande 
ES. cm Car. 378. in D. to his youngeſt ſon; and alſo wills 


e nd hit ted nth e 6th 648 
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intent ter the devifor is the beſt rule — 

true wills by, it would be abſurd to ſay, 

that the deriber intended to convey ſuch 

an eſtate which muſt forfeit his on i 
therefore the executors tall have i it white 

the wife lives. 

A man makes a perſon executor ol all % is Be. 
his s, lands and chattels ;——and leaves 1 37. 

no lands, but lands of inheritance;- theſe Pg v. 
words will not paſs the lands to the execu. . 

tor, . becauſe the heir ſhall not be difinhe- 

rited without a neceſſary implication ian 

them, for they do not ſignify a diſpoſition 

of thoſe lands to the executor. | 

Quere, If it had been deviſed to the exe. ©, ve. 5 

eutors after the death of the wife, "> 36 -"Mf 

the have an eſtate for life ;—or, ſhouldthe ow ©. - 
executors have it during her life, to perform | 
| his will, and after her death as.legatees? 5 
„ ſeifed of a 'manor, part in demeſnes, Moor 45 24. 
and part in ſervices, deviſed all the demeſnes V aug 265 

to his wife, expreſily for life, and all the fer- 

vices for fifteen years, and then deviſed the 

whole manor to a ſtranger after her death; 

it was reſolved, That the laſt deviſe ſhould 

Nor take ect till Arrxx her death; and yet 

ſhe ſhould not have the ſervices for ber life 

by implication, but that the heir ſhoulden- 

joy eu ſervices after the fifteen years, while 

the tilt lived; for there appears no neceſ- 

ary implication, that the, ſhould have the 

whole for her life, with an excluſion of the 

heir, and a pg. ble implication is not fuffici- 

eat, to OO him : for nothing but the 


5 "ey 
+ * 


apparent intent of the deviſor can "os that; - 
ut, if the deviſor had ſaid, That af- 
ter the death of his wife and the ſtranger, 
the heir ſhould have the manor; there the 


wife by neceſſary implication ſhall have the 


whole manor for her es - for the deviſor 8 


intent is plain, That the heir is not to have 


Cro. Eliz. 16 


the manor while the ſtranger and the wife 
live, and the ſtranger cannot take any thing 
while ſhe lives. 

From this it appears that the rule, viz. 
WHERE A DEVISEE TAKES ANY THING | 
BY AN EXPRESS DEVISE, HE SHALL NOT HAVE 
ANY OTHER THING DEVISED BY THE SAME 
WILL BY AN IMPLICATION, is deſtroyed 
by the diſtinction of a neceſſary and a poſſe ble 
implication; for the former cafe proves that 


4 a neceſſary implication will give an eftate, tho' 


the deviſce took by an expreſs deviſe before, — 
and, a poſſible implication i is ſufficient in no 
caſe to convey an eſtate in diſinheriſon of 
the heir, for that is the principal point be- 
tween Gardiner and Sheldon in Vaughan, 
where the words of the will appear to be, 
* That in caſe my ſon G. and M. and 
« K. my daughters, die without ifſue of 
<« their bodies, then my lands to remain 
* to my nephew W.“ It was judged, 
that the deviſe to G. being ſon / and heir, 
was void, and that the daughters took no 
| eſtate by that poſſible implication ; but 
their dying without iſſue is only a deſigna- 
tion of the time when the nephew 1s to 
take. 
A. deviſed to his wife, 600). to be . to 
+ S. fort nn of the lands he pur. 
chaſed 


55 and Revocationt. ä 


chaſed of him, and are already ſettled on 
her for her jointure; the lands were nat 


ſettled on her; adjudged they did not paſs 
by the will, by implication; for there ap- 
pears no intent that ſhe ſhould have them 
by the will, conſequently they cannot paſs 


— the heir at law by implication; ſo 


that the deviſor was only miſtaken as to the 
ſettlement of them in his life-time.  _ 


A. deviſed all his eſtate, real and perſonal, 1 Ch. Co. 196 


for payment of debts and legacies, and de- 15 
vued 100. to his heir at law. This was ( 


decreed a good deviſe in fee, but no implied © ge 


truſt aroſe to the heir at law for the ſur- 


plus; for by that conſtruction the deviſee 


would have no benefit by the deviſe ; be- 
ſides the legacy of 1ool. to the heir at law, 


i an this caſe an excluſion of the heir from 


y further benefit. 
0 has ſons, B. and C. and deviſes part 


of his lands to B. in tail, and the other part 
to C. in tail, and if any of his ſons died 
without iffue, that the whole land ſhoulg 


remain to a /tranger in fee; C. died, yet 


the ſtranger could not enter into his part, 


for the. other brother took it by implica- 
tion, the words of the will being, © That 


the whole land ſhould remain to a ſtranger,” 
which he cannot have while either of the 


ſons or any iſſue of their body be living. 
Another rule relating to deviſes by im- 


plicatjon is this. That, where the deviſee 


tales @ PARTICULAR gate of inheritance by 
' EXPRESS Words in the ill, IO tate ſhall 
1 2. ME 


mor be ENLARGED by indication; for fnce 
deviſes by in are allowed in favour 

to Wills, that is where the intention of the 1 
tatur may be PRESUMED, the ju will ſup- 

port it, tho” it be not expreſſed in plain 

Dyer 17, 12. words, yet there is no room for ſuch 
Bend. pf * conſtruction where the deviſee hath an eſ. 
| _ 226. tate e him by $21 #6 words in the will; 
1 Yeur. 230. for that would be to over-rule the plain 
meaning of the teſtator againſt his own 
words. Therefore if A. deviſes to B. for 
life, the remainder to C. and the heirs-male 
of his body; and if it ſhall hap n that C. 
die without heirs of his body, thi n the re- 
mainder to D. This is bn an eſtate in 
tail. male to C. becauſe that eſtate being given 
to him by expreſs words, ought not to be 
over-ruled by implication, that the teſtator 

intended him a greater eſtate by the words, 
« he chance io die without heirs 2 his 
66  bedy. 99 

1 B01 63. A deviſe to A. and bis ee 8 if 
Dyer in 2 he dies without heirs of his body, then to 
1 and remain to B. in fee. This too is but an 
eſtate in fail. male to A. for the law ſup- 
Plies the words © of his body;” and ſince 
the deviſor only gave it by expreſs words to 
him and his heirs-male, it would be againſt 
| his plain words, to let in his iſſue female by 
implication, on the other words, vis. If 
he dies without heir of his body. N 

A. having iſſue a ſon and two daughters 
Hendl. 212. by ſeveral venters,—the fon died leaving 


Claiche*s caſe. two daughters ;—and then A. deviſes one of 


Dyer 330. 4. | _ | - his 
; Faugb. 267. | * PO na o ? 


and Revocation, 


| his meſſuages to B. his on daughter, and 


her heirs for ever, and his other meſſuage 


to C. his daughter, and her heirs forever; 


and if B. died without iſſue, living C. then 
C. ſhould have B's part to her and her heirs; 


and if C. die before the age of ſixteen years, 
then B. ſhould have her part in fee; and 


if both vis ſaid daughters ſhould die with- . 


out iſſue of their bodies, then his grand- 
daughters ſhould have the meſſuages——C. 
died without iſſue, having paſſed her age 
of ſixteen years- The grand-davghters had 
judgment for her part ; and the words of 
the will, viz. © If his two daughters died 


* without iſſue of their bodies,” did not 
create croſs remainders of each other's part 
by implication, but-only denoted the time when 


' the heirs at law ſhould have the meſſuages. 
For, (fays the book,) No ſuch implication 


will ſerve when there is an expreſs gift and 


limitation will ſerve when there is an expreſs 


gift and limitation made to the wi by 


the teſtator himſelf. 


A. had three s, B. 0. wt D. and 
' deviſed lands to C. and D. and if C. 


dies without heirs, D. ſhall have his part, 
and if D. dies without heirs, B. ſhall have 


it. The queſtion was, What eftate D. 


Had in this moiety? For it was agreed 


% that C. had an e/tate-tail by implication, by 
force of the words ſubſequent to the de- 


vile, i. e. © and if C., die without; Se” 
Nudigate argued, That if the teſtator had 
gone no farther, but only faid, I deviſe 
theſe lands to C. and D . of them 


had had but an eſtate for /ife ; and then, when 


the teſtator by ſubſequent words enlarges 
G the 


* 
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the eſtate of one of them, and retains it 
to the part of one of them, (by ſaying B. 


» 


ſhall have it) the word © it“ ſhall relate 


only to C. 's part, that was before deviſed to 
D. if C. dies without heirs.— The court 
inclined to this opinion, That D. had but 
an eſtate for /ife in his moieties, becauſe im- 


plications that carry eſtates OUGHT TO BE PLAIN 


AND STRONG,———ſo gave judgment iſt. 
rom ae ↄ— ET 

Where an eſtate is created by implica- 
tion, it muſt be a neceſſary implication, 


as, a deviſe to the heir after the death of 


wife, the wife takes an eſtate for /ife by im- 
plication, becauſe it is plain his intent was, 
that the heir ſhould not have # till after her 
death. Per Ld. Keeper. 2 Freem. 470. 

An implication in a deviſe to di/-nherit an 
heir, muſt even Ar Law be a neceſſary im- 
plication. Prec' in Chan” 184. 8 

Where an intail is granted by implication, 
it is ever in favour of an heir at law, to whom 
no eſtate being given by the will, ſo as to 


enable him to take by purchaſe ; and there 


being a neceſſity if he takes at all, of his 
taking by deſcent ;——therefore to ſupport 


* 


the intention of the teſtator, that the heir 
ſhould take, the'law creates BY IMPLICATION” 
an eſtate-tail in the anceſtor, to weſt it in the 
iſſue by deſcent. But where there is a pro- 
viſion how it ſhall go to the iſſue, this rea- 
{on entirely ceaſes. Lucas's Rep. 403. 
Deviſe of land to the teſtator's ſecond 


ſon, for his lite,——he, or his heirs, pay- 


„ 


and Revocations. 


ing a rent thereout to the eldeſt ſon for his 


life, and after the death of the ſecond ſon 


and his heirs wife, remainder to the firſt, c. 
ſon of the ſecond ſon——The wife of the 
ſecond ſon had an eſtate or life by 3 
by the opinion of Ld. C. Parker, T. 1718. 

Willis and Lucas, 1 Will. Rep. 472. 


e 
A deviſe that if William the eldeſt ſon of 


the teſtator ſhould happen to die without 


iſſue, that hen and not otherwiſe, after 


William*s death, he deviſed 1 it over to his fon 
-held that William 


took an eſtate-tail by ee Comynss 


Richard and his heirs; 


.. M00: 27%. . 
Deviſe of a perſonal eſtate to a daughter 
by a ſecond wife, and if ſhe died before 


twenty-one, or marriage, and his daughter 


by his firſt wife ſhould. have one or more 


' ſons, then the teſtator bequeathed his per- 


ſonal eſtate to ſuch ſon as ſhould firſt attain 
the age of twenty-one; but if no ſuch ſon, 
err to 7. 9: The daughter by his 
ſecond wite died under twenty-one, and 
unmarried. The daughter by the firſt 
wife had a ſon, during whole infancy a bill 
is brought to have the produce of the per- 
ſonal eſtate placed out and Improved for his 
benefit. The court declared, That all the 
Intereſt, income and profits zhat had ariſen, 


or ſhould ariſe from the ſaid eſtate, from 


the death of the teſtator's daughter by his 


ſecond wife, ought from time to time to 


G 2 „ be 


But 
this point was referred to the judges of B. 


2 * 


( Athongh IN the circumſtances of a will, the firſt 
the judges are 
favourable in 
their conſtruc - | 
EXE of wills, LITE of the teſtator,—the better I preſume, 
chat if poſſible, o prevent all frauds and diſputes which this 
the intention of manner of conveyance will be liable to; but 
the _m 
224 hath the between the frauds which concern lands in 
teſtator makes military tenure, and thoſe of burga | 
the diſpoſition nure and gavel-kind ;——the former ſort, 
of his eſtate as . | . 8 „ 
tbe law would have done, had he been ſilent, or where his diſpoſition is 
made in ſuch general terms, that his intention is altogether doubtful and 
uncertain, and cannot be collected from the words of the will; or where 
the teſtator is eſtabliſhing a ſettlement againſt the reaſon and policy of 
the law; in the/e caſes the judges have thought fit to reject the will. 


1 
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be accumulated, added to, and go along 8 | 
with the ſurplus; and that in caſe the plain- 


tiff died before twenty-one, the intereſt, 


income and ſurplus, ng go and belong to 
ſuch perſon and perfons, as ſhould be in- 


titled thereto, according to the contingen- 


cies mentioned in the teſtator's will. 3 Will. 


| Rep. 300. by way of note. 


8 „ = 1 


PE * 
6 » 


8 


* 


7th. What circumſtances are necgſiry 6 32 
Hen. 8. and 29 Car. 2. (a) 7 > PN 


that occurs is wrITING, this the ſtatute 
makes abſolutely necefſary to be done in the 


here it will be neceſſary to diſtinguiſh. 


ge-te- 


2 


and Rewvocations. 


For the feaibne before Jordi, wane nr . 


viſeable until the ſtatute 32 Hen. 8. there- 


fore, the circumſtances which it appoints | 


in this new diſpoſition of land muſt be ob- 


ſerved; but theſe are not requiſite in deviſing 
the LATTER ;——— for the people of Kent, 


(where the cuſtom of gravel. kind moſt pre- 


vails,) happily ſecured their land from any 
innovation of the conqueror ; ſo that A- 


TER THE CONQUEST THEY STILT, CONTINUED 
FREE, and not ſubject to the feudal duties, 
the preſervation of which hindered the diſ- 


; poſition of other lands; therefore that peo- + 


ple ſtill continued their old power and cuſ- 
tom to diſpoſe of their lands according to 


the natural notion of property by will, or 


alienation; ſo that lands of this tenure are 
NOT SUBJECT to the circumſtances required 
by that ſtatute, becauſe they were en 
| BEFORE, | 


For the ſame reaſons; lands of zurgoge⸗ Co, Zh. 111, 


tenure might after that ſtatute have been de- 
viſeable by will nuncupative ; for whoever 


had the ſeigniory of theſe lands, the fee- 


imple Arn, generally to have been in tlie 
corporation, which rather intended the im- 


provement of trade, than the military ſervicer; 
and as an encouragement to hat, the inha- - 


bitants or tenants of thoſe boroughs were 
allowed to diſpoſe of thoſe lands by will, 
for proviſions of younger ſons; theleldeſt be- 
ing generally ſettled in his father's trade in 
his life-time, conſequently provided for. 


A. declares to B. his will was, That C. Cre, El. 109 
B. recited the 


mould have his lands; 
: 1 355 words, 


! "4 


„ 
12 
3 g 
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words, and aſked A. if that was, his wilt, 
who anſwered. it was. B. wrote down 
the words without the appointment and con- 
ſent of A. in his life ;——this was adjudged 
a void deviſe within the fßlatute, becauſe it 
was not only done without the conſent or 
command of the deviſor, but of the party's 
* own head;—if B. had. wrote the will, and 
afterwards had readit to 4. who had agreed, 
this ſebſequent aſſent had made it as valid, 

as if it had been fir/? 7 by his appoint- 
„ 
_ Moor pl. 314. If a man expreſſes in à letter, that his 
E land after his death ſhall go after ſuch a 
manner; this has been adhudged a good 

deviſe. 

Beſides the circumſtance of writin g. called 
| thei Inception, there are others to be conſi- 
dered, viz. the progreſſion or publication, 
and conſummation by death, of the teſtator; 

and we muſt carefully conſider his ability 
and intent at each of theſe times. 
3 Co. 31.4. For if A. be ſeiſed of ten acres in fee, 
71 Com 344. and deviſes all his lands to B. and then pur- 
od. chaſes Black-acre ; this ſhall not paſs by 
the will, according to the judgment in 
Brett and Rigdon's caſe, for the ſtatute only 
impowers perſons Having“ lands to deviſe: 
A, had not. Black-acre at tho making his will, 


: therefore 


_ 


1 


»The words of the Stat. (32 1 8 
that “ all and every perſon and perſons having, or which 
© hereafter Hall have any manors, Os. ſhall have full 


«© and free . Sc. to ” e, 9 cl, 1 der 
«ye, Bc.” 5 


and Revocations. 1 * 
| therefore not within the ſtatute ; and ſince VV 
the intent of the deviſor is the beſt rule in 
wills, it is reaſonable to conclude, that he 
never deſigned to convey Black-acre, for he 
had it not in his power when he ſettled the 
_ difpoſition'of his other poſſeſſions —But 
if A. by will had deviſed the manor of Dale, p, Com. 344 
or Blacł. acre, par 5 ſpecified, and / a. 
terwards purchaſed it; this deviſe, they ſay, 
may carry. the purchaſed. land, tho” the de. 
viſor had it not at the time 'be made his 
will, —-for there appears to be his intent to Yer. 241. 
purchaſe it for that end; ſo if in the former | 
caſe he had publiſhed the will after the pur- 
chaſe, that would carry the land, for publi- 
cation of a will amounts in law to a making, 
and ſo is in the nature of a new will. 
If a man orders another to write his will, 3 Co. 31.6. 
and to give Black-acreto J. S. and his heirs; 
and White-acre to J. N. and his heirs ;—— 
the writer ſets down the deviſe to. FS; 
but before the deviſè to J. N. is written the 
deviſor dies. Theſe being ſeveral and 
diſtinct deviſes, J. S. may claim his, be- 
cauſe it was fully expreſſed and written accord. 
ing to the intent of the deviſor ; but if the Moor N. 
writer had ſet down a deviſe in fee, where 
the deviſor only intended an eſtate for life; 
or if he had made an eſtate on condition, 
where the deviſor mentioned an abſolute 
eſtate; theſe are void deviſes, —becauſe they 
are no way correſpondent to the intent of 
—the deviſor ; but if, in this laſt caſe, the 


deviſor on Rs the will had difallowed Cre. Elz. io 
the . Rol. Ar. 
17. 
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the condition as no part of his will, but that 

it ſhould ſtand good for the reſt ; this had 

made the 'eftate abſolute, according to the firit 

I intent of the deviſor, tho? there had been 
no alteration in the will during his life. 


I Chen, e A. agrees with B. for the purchaſe of co- 


\ 


39. _ pyhold lands, which were ſurrendered out 
of court to the uſe of 4.—but before ad- 
mittance A. dies ſeiſed of other copyhold land, 
having made his will ſubſequent to the contract, 
and thereby deviſed a// / his copyhold land 
to J. S. lt was ruled in Chancery, that 
the copyhold agreed for, paſſed by the will ; for 
after agreement the purchaſer might in 
equity recover the land, and oblige B. to 
execute a conveyance and until ſuch con- 
veyance executed, the vendor ſtood sed 
in truſt-for the purchaſer as, he ſhould ap- 
point ; therefore if, after articles agreed on, 
for a purchaſe, the purchaſer deviſes the 
lands, and dies before conveyance executed, 
yet the . paſſeth in equi wy for tho? ac- 
cording to frid notions of law, the devi- 
ſor hath not lands «within the Aatute until a 
conveyance executed, whereby he becomes 
ſeiſed of them ; yet after the articles of pur- 
chaſe, the purchaſer is only conſidered as 
maſter of the land, therefore in equity will 
be allowed to diſpoſe of it. | 


[What amounts to 4 nero publication and the 


effects e ] 


Pollexf. 548. A new publication of a will is, in err 


. making it a new will; ſo that, after. ſuch 


Pl. Com. 344. | ü publication, 


and Revocationt. 


publication, it has the force and operation 
of a will e made at the time of ſuch pub- 
lication.— Therefore if a man deviſeth al/ 
his lands, and afterwards purchaſes other 
lands, and then new publiſhes his will; this 
new publication has made it a new will, 
conſequently by the deviſe of all his lands 
the new purchaſed lands ſhall paſs; for there 
is no neceſiity to make any alteration in 
the will, becauſe the words are ſufficient on 
the new publication, to carry all the lands 
i he is ſeiſed of at the time of publication. 
But this muſt be underſtood with this li- 
mitation, that he words F the will at the 
time of the new publication be proper to convey, 
and ſufficiently denote the perſon of the deviſee; 
for, if there be any change between the 


Moor 404. 
1 wa, Abr. 


Cre. Eli. 493 


time of firſt making the will, and the 


new publication; in ſuch caſe, the publi- 
cation will nat alter the original intention 
of the deviſor, nor the import of the 
words of the will, ſo as to make the per- 


ſons named in the will, take in a different ” PI, Com. 345: 
manner, than was intended by the original 3, % ,_ 


words of the will ;——therefore if a man 
deviſes land to J. S. and his heirs, and J. S. 1 
dies in the life of the deviſor, a new publi- 


Rigdon. 


Fentr. 341. 


cation will not make the heir of J. S. take 


by the will; becauſe tho' the deviſe was 


to J. S. and * heirs, and from thence it 
appears to be the intention of the deviſor, 


that his heirs ſhould have the land, yet as 
they were named in the will to take by de- 
ſcent and limitation of eſtate, and nat as 4 
Ya notion 15 che perſon who ſhould take 


immediately, 


ty 
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immediately, the deviſe was 1271 and the 


new publication could not make it good, 


Pl. Com. 345. 
Bretts v. 
Rigdon. 
Cerro. Eliza. 
422. 


Moor 353. 


1 Pert. 341. 
Steed v. 


Berrier. 
Pollexf. 346. 
1 Fones 135. 
Raurm. 408. 
* Mod..267. 
2 Mod. 313. 
3 feb. 835. 
2 2 Tev. 242. 


publication makes no alteration in the will, 
and has no other effect than this, That if 


the words. be proper to convey and deſcribe 
the perſon to take, it makes that will, tho 


of ever ſo long a date, 0 be as perfectly new 


as if but then made. 


Nor would it be any alteration in the 


- caſe, if the teſtator at the time of the new 


publication, had taken notice of the death 
of J. S. and thereupan had faid, that the 
heir of J. S. ſhould be his heir, and have 
all the lands which J. S. fſhould have had, 
if he had ſurvived the deviſor; for ſuch 
words being never put into writing (which 
the law only takes notice of) are of uo effect. 
. e his will in writing, and de- 
B+ lands to his. fon J. S. and his heirs. 
The ſon died afterwar In the life of the 


teſtator, —after whoſe death J. S. made a 


codicil, by which he gave part of the lands 
deviſed as aforeſaid, to a ſtranger, and af. 


terwards declared by parol, that his grand 


ſon J. S. ſhould have the land which his 
ſon J. S. ſhould have had ;——yet neither 
the publication, nor the parol declaration, 
would carry the land to the grandſon ; for 
it is plain the grandſon was not to take originally 

the will ; and it is as plain, that the new 
Publication makes no alteration in it; and then 
the parol declaration being na part of the 
will, cannot change the deviſe from J. S. 
the ſon, to J. S. the grandſon; for—no pa- 


. rol declaration can carry lands to ane perſon, 


when 


and Revocations. 


* 


 when'the wordt of the will plainly intend them 
to another; but when the deviſor has 7200 


ſons named JohN. parol averment WILL 


— 


BE ALLOWED to prove WHICH of them HE 
ME ANT H; for ſuch averment is conſiſtent 


with the will, and whether the elder or the 


younger takes, it is ſtill 7% the ſon who 
takes, according to the eller of the will. 
If a man deviſes land, and afterwards , 429. 


” * 
— 


aliens it to a ſtranger, and re- purchaſes it, 1 No. Adr. 


and then ſhews his intention that the ſaid 618. 


will ſhall ſtand as his 4% will; this is @ new Papb. 195. 


publication and the land ſhall paſs as if it had 


never been aliened; for the publication made 


any addition. 1 
If a man deviſes the manor of D. to J. 
S. and then makes a feoffment to a ſtranger, 
but no livery is made, and afterwards the tei- 


were ſufficient to carry the land without 


— 


tator makes ſome other alteration in his 


will u hit own hand, as changing his exe- 


cutors, and makes other alterations in the 


legacies given of his perſonal eſtate; yet 
this ſeems to be no new publication to paſs the 

manor of D. for tho? the feoſſee by omiſſion 
of livery, was only tenant at will, ſo that - 

the deviſor had ſtill power to convey ; yet 
THE FEOFFMENT. WITHOUT LIVERY WAS A 
REVOCATION/ OF THE WILL; and the mak- 
ing a new executor,” and giving legacies out 
of the perſonal eſtate, having no relation to 
the land, was no new publication to paſs the 
land, which was revoked by the feoffment. 


Quœære. 3 8 by „ F g 
But, if a man deviſes all his lands in D. 


3 


it 2 new will, and the words, of themſelves, Fx 


Moor 434. 
Cro. Elia. 493. 


| : 1 Ro. Ab. 618. 
and afterwards purchaſes more lands in D. Berl fra 2 


and Parruteii. 


92 


3 and J. S. deſires to purchaſe from him the 


2459 Car. c. 3. 


lands he bought laſt; but the deviſor re- 
fuſes, and ſays, it foall g o to the executors, 
who were likewiſe the deviſes and after- 
Wards he annexes a codicil to his will, 


which he makes a further diſpoſition of his 


perſonal eſtate, and then dies ;—this is a 


ſufficient re-publication of his will 2 


the new purchaſed” lands, for the geh 
words of the will were ſyfhcient to carry 
the new purchaſed land; the annexing the 
codicil ſufficiently declared the teſtator's in- 


tention that it ſhould _ in its full ex- 
tent. 


The ſtatute 32 Hen. 8. e. which firſt 
introduced this diſpoſition of land by will, 
did not tie a man down to tlie ceremonies 
of the civil law, (which in civil teſtaments 


required ſeven witneſſes ;) but on that ta. 


tute, if it was written by the deviſor Him- 
/elf, or any other by his direction, it was a 
good will within the aft. The legiflators in 
this might probably have followed the re- 
formation made in the ancient civil law by 
the autbenticks, by which a father's teſta- 
ment amongſt his children was allowed to 


be good, if written by his own hand, or 


by his direction or command; but this li- 
Herty frequently encouraged forged wills, 
and ſubornation of witneſſes to prove thenrz 
to prevent which, the ſtatute of frauds and 
perjurics, a great and neceſſary lau for the 
ſecurity of private property, has declared, 
that ** all deviſes of lands and tonsments ſhall 
&* be in writing, and /igned by the party de- 


« * off ing, or ſome other in his preſence and 


„. by 


. 
1 

5 

* 


„% yp „% pb 


— 


A 
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« by his Areion: and ſubſeribed in his pre- ; 
« ſence by three or four WA, or elſe 


« ſhall be void.“ 7 1 


And that no fuch deviſe in Veit ſhall 


be revocable, otherwiſe than by writing, 


burning, tearing or cancelling the ſame. by 
the leſtator, or in his preſence, or wy his 
conſent. 5 | 


On this ſtatute, it has been ruled i in equi 


ty, that a will of lands atteſted by three 


witneſſes, who ſubſcribed their names at 


the requeſt of the teſtator, at ſeveral times, 8 Ca. 


is a good will, tho? the witneſſes were ne- 209. 

ver once preſent together. 
F. S. made his will, and wrote it with 2 Lev. 1. 

his own hand, and begun thus; - © ] 8. Semain v. 

« make this my laſt will and teftament ; but Sn. 

did not ſubſcribe his name; this was ad. 

judged a good will, and ſufficient figning by 

the teſtator, within the flatute to pats lands, 

it being ſubſcribed by three witneſſes in the 

reſence of the teſtator ; for his name be- 


ing written in the will, it muſt be a ſuffici- 


ent ſigning within the ſtatute, which has 
not appropriated any particular place in the 
will, either top, bottom, or margin, for 
that purpoſe: therefore the teſtator is at 
liberty to put it where he pleaſes. : 

If the deviſor on/y put his ſeal to the will; N 
without ſigning it, this ſeems to be a ſuffi- Tus 69. 
cient ſigning within the ſtatute; becauſe 
ſigaing is no more than a mark to diſtin- 
guiſh a man's act, and ſealing is a e | 
mark to know it to be his will. 

If a man makes his will, and 18 it as 
the ſtatute direas, but the three witneſſes 
inſcribe their names in a room adjoining to 


where 


94 L Deuſſir . 


where the teſtator lay, but out of 1 gbr, ſo as 
he could not /ee them ſubſcribe their names; 
this is u good will within the ſtatute to 
paſs lands, becauſe the witneſſes did not 
ſubſcribe their names in the teftator's pre- 
ſence, as the ſtatute expreſsly directs. 
A. makes his will, and two witneſſes ſub- 
_ ſcribe their names to it in his preſence ; af. 
1 Show. 68, terwards he makes a codicil, and by that 
88. confirms the will in what is not altered, and 
ral Zibb.” makes a diſpoſition different in ſome parti- 
ri% 35* culars from the will, and one of the witneſſes 
| to the will ſubſcribes the codicil with a third 
perſon ; this is no good will within the fta- | 
tute, becauſe not ſubſcribed by three wit- 
neſſes, for the third witneſs who ſubſcribed 3 
the codicil is no witneſs to the will, nor can 
he prove it; and THE THREE WITNESSES - if | 
MUST SO SUBSCRIBE, AS TO BE ABLE TO bi] 
PROVE THE WHOLE, which the third can- 1 
not do in this cafe, becauſe he is not wit- 
neſs to the will. 
Money covenanted to be laid out in land . 
hall defcend as land; but he who is intitled [ 
t 


to the fee when purchaſed, may diſpoſe of 
this money by will, though not atteſted by 
three witneſſes. 2 Will. Rep, 171. 

* Truſt of lands limited to 4. and his heirs l 
and affigns, or to ſuch as he, or they ſhall t 
appoint ; ce/tuy gue truſt deviſes theſe lands t 

t 
I 


— 


by will, atteſted by two witneſſes, the will 
is void, and will not operate as an appoiĩat- 
ment. bid. 258. 


A will 


and Revorations, 


A will noch beyond. fans of lands in Eng- | 


land, muſt be atteſted by en witneſſes. 
Ibid. 293. | 

A younger brother beyond. ſea having 
contracted to buy a real eſtate of his elder 
brother, makes his will, charging the eſtate 


with great legacies ; he dies without iſſue, | 


and makes his elder brother, (who 1 1s. his 


heir, executor.) Theheir may retain out of 
the aſſets the purchaſe-money, tho? intitled 


to take the land again, as heir. Ibid. 29. 
Lands purchaſed after a will were decreed 
to paſs purſuant % the will. Vide Gilb. Rep. 
in Eq. 11. Lucas's Rep. 26. 


Copyhold ſurrendered to the uſe of a will 


ſhall paſs by a will, atteſted by one or two 
witneſſes only it paſſi ing by the SURRENDER. 
2 Will. Rep. 258.—But a truſt, or equity of 
| redemption 5 copyhold, cannot paſs by 
ſuch will. Lid. 

A will, or writing revoking a former will 


muſt be ſubſcribed by three witneſles, but 


this need not be in the preſence of the teſta- 
tor. 1 Will. 343. But in a will deviling 


LAND, the three witneſſes mu/ ſubſcribe in 


the preſence of the teſtator. Jhid. 


Teſtatrix ſigned and publiſhed her will 


before to witnefles, and next day produced 


the will to a third witneſs, and declared it 
to be her will, but did not ſay her name at 


the bottom was of her own hand-writing, 
nor ſigned it over again; but the cauſe was 


2 8 < 


% 


ordered = 


8 


\'' + | ordered te dan. m Panardifins | 
| Rin Cher. re Pol oat, ng 


WE A witneſs to n 1 of lands, ou; ght- 
47 to prove that the will was £xxCvTED in Bos. 
„ preſence, and alſo in the preſenee of the other 
co witneſles, and that they all ſubſeribed 
EE in the preſence -_- the teſtator. 


. Money -agroed to be laid A 4 bite 
ä | 25 Dung may, if the teſtator deſerides it as 
1 paſ: by. a will not atteſted: . 


i When 2 re en his hand before the | 
Tt ben three witneſſes, who ſubſcribe in his pre- 
ſence, the will is good ; tho” all-of them dd 
FEEDS not ſee teſtator fign the will. Id 254. 

ERepublication of a will of lands, muſt be 
„ before three witneſſes. M. S. Notes. 
ALIlreſtator fays,. My will in the hands "Y 

„„ hoes” b 3 -” this amounts to a 
. good blication.- 2 $how. 48. „ 
n New publication of a will is favoured i in 
3 . - equity, : | fender evidence- wilt ferve. 

V YO II 

„ opt nn e l and 8 
for 8s it, in the preſence of three witneſſes, and 
"then rea feoffment in fee, or does r 
act amount to a revocation, and 
then new publiſhes his will in the preſence 

„ ol one or two witneſſes ; E 
„ 5 ure Skin, a th 

e A republication will paſs lands purchaſed © 

| after the will made, and before republica- 

ton. 1 ow 2 88 But 18 the e 
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rota 4 AT * F > F- 


muſt be in writing; 
La and, Eg. 78. and muſt Om Mncceſlary. Sens 
EY * incidents ; ; vide Gilb. 229.—Since the fta- 
frauds, the ſame f. 
for the. _ 8 2 
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y thing to the will, or making . 
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en of Revocations. RE Ween ty 


ILLS and denn ente 8 this 10 
declaration of a teſtator's Sd. in 
4 dif} poſition of his eſtate, it follows that 
they are unſtable and ambulatory until the - 
death of the te/tator ; * and ſince the laſt de- 

claration takes place, and is admitted to be 
the will of the teſtator, it muſt. neceſlarily 

be a countermand and revocation of all, or 
ſo much of the former wills, as are incon- 
ſiſtent with, or contrary to, this laſt decla- 
ration of the teſtator's mind. Now we muſt 
inquire, What act: of the 1e/tator will amount 
to a. countermand, or revocation, of a will; and 
this, either before or ſince the ſtatute of 
frauds and perjuries.— And it is neceſ- 
ſary to obſerve, that tho? a perſon makes 
his laſt will and teſtament irrevocable in the 
ſtrongeſt words, yet he is at liberty to re- 
voke it: becauſe, his own act or words 
cannot alter the diſpoſition of the law, fo 
as to make that irrevocable, which is in its 
own nature revocable. 8 Rep. 82. 5 


3 No a is of any effect till after the 4 175 

the teſtators. Nam omne teflamentum morte conſummatum 
« of; moluntas leſtatoris eft anibulatoria uſque ad mortem. 
Gor Lit. 112. Therefore, if there be many teſtaments, 
the 14% overthrows all the former. Lit. ſ. 168. Perk. 
478. But, the republication of a former will, revokes 

one of a latter date, and cſtabliſhes the firſt again. Perk. 


479 \ 
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| "this aich Lord SER, c Elem. c. 19 1 would. 4 


be for a man to deprive bimſalf of that, 


which of all other things is moſt incident to 


human condition; and that is, alteration 


or repentance. It hath alſo been held, that 
WITHOUT AN EXPRESS revocation, if a man, 


| Who hath made his will, afterwards marries 
and hath a child, this is a PRESUMPTIVE or 
= IMPLIED REVOCATION of his former will, 


Which he made in his ſtate of celibacy. 
Lord. Raym. 441.. 1 P. Wii's. 304. 


The Romans were alſo wont to ſet aſide 
teſtaments as being inefficioſa, deficient in - 


natural duty, if they diſinherited, or totally 


paſſed by (without aſſi gning a true and ſuf- 


| ficient reaſon) any of the children of the 
5 teſtator. 1 In/e. 2. 18- 1. But if the child 
bad any legacy, tho' ever ſo ſmall, it was 
a proof that the teſtator had not loſt his 
memory, or his reaſon, which otherwiſe 
| the law yRESUMED; but was then ſuppoſed 
to have ated thus for ſome ſubſtantial 
cauſe: and in ſuch caſe no querela g 
teſtamenti was allowed. Hence probably has 
ariſen that groundleſs vulgar error, of the 
neceſſity of leaving the heir 2 $SHILLING, or 
ſome other expreſs legacy, in order to diſin- 
herit him effectually : whereas the law of 
England makes no ſuch wild ſuppoſitions of 
forgetfulneſs or inſanity ; and therefore tho? 
the heir or next of kin be totally omitted, 
it admits no querele ingſſicigi, to ſet alide 

ſuch a teſlament. But to proceed, 
Before that ſtatute a will might have 


7 - 
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r 25 A. 


been revoked by parol, tho* never redyars.p 4 55 0.4 


E 2 


o len. | | 


— 
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Lo of Deve - 


| into. writing; becauſe words deliberately 


ſpoken by the teſtator, were looked on to be 
as full a Meclarutin of his mind, as if they 
were wrote by him, or by his direction; ; 


: therefore, where a man revoked his will by 


Farol in the preſence of three witneſſes, ct.. 


quiring them to take notice of that his preſent 


revocation ; and further declared, that he 


1 No. Ar. 
n 


Cre. Fac. 497 


Crantdell v. 
Sanders. 
Moor pl. 1222 
2 Sid. 75. 
. Marriet v . Sly - 


Feds, 45 6. 


altered them, conſequently the will ought * 


would alter it when he came to D——he- 
fore he got thither he was murdered ;—the 
will was allowed to be revoked by theſe 
words, tho' never put in writing. 
But words in a future ſenſe are not faffick- 
ent to revoke a will, as, if the teftator ſays, 
that he hat made his Will, but that it ſhall 
not ſtand, or he will alter his will ,——theſe 
amount to 15 revocation, for here is only a 
declaration of wvhat the teſtator intended to do, 
but NO acT DONE 3 and this is fo far from 
being a revocation, that without any, far- 
ther act e to thoſe intentions, the 
preſumption ſeems rather to be, that he has 


to ſtand as if he had never ſpoken fuch - 


words. 
So if a man deviſe land to * > and af- 


terwards ſays he will make a feoffment of 
it to e N without any further 


act 


1 


4 3 a 2 „12 * — — 


* 
x 5 ky W - * 


To revoke a will by arol, the wird nf be in 


. freſenti.—And as a perſon onght to be of good and ſound 


memory at the time of diſpoſing, or deviſing, be ought to 
be equally ſo, at the time of revocation. And as he 
ought ro make his will by his own directions, and not by 


queſtions; ſo, in the ſame manner, it 8 to be re- 
voked. Godolph, „„ 


2 


. 


2nd Revocations. 
aa —_ — — — —— e een, | 


— 
1 


act is no revocation, for the former reaſon: 
nor would it alter the caſe, if the teſtator, 
after making ſuch will, had eovenanted witn 
another to make a feoffment ; for the co- ' 
venant is but a more ſolemn declaration of 
his mind, but a bare declaration of a man's 
intentions to revoke a will, will never be 
allowed to countermand a ſolemn act; nor- 
will a court of equity interpoſe in ſuch a 
' caſe, unleſs the perſon lay under ſome difa- _ 
| bility or impediment which prevented him 
from executing his intentions. 


— 


Blut if the teſtator, purſuant to ſuch co- 1 No. 4 61 5. 
venant, had made 2 charter of feoffment, Moor 439. 
with a letter of attorney to make livery ; Montague y. 
but for want of the execution thereof 747i 
nothing paſſes by the livery,——yet this is * 
a revocation of the will; for here is 2 pre- 
ſent intention of the teſtator declared by a 
ſolemn act, and it fails in ſome circum- 
ſtances. | fs 


8 — 


Y 


terwards bargains and ſells it to another; 

\ tho” this be nat inrolled within fix months | 
according to the ſtatute, confequently no- 
thing can paſs to the bargainee, yet this isg © * © 

 rewcation of the will ; becauſe here is a ſo- 7 

lemn act done, which plainly ſhe ws the in- 
tention of the teſtator to countermand the 


If a man deviſes land, and then makes 8 


1 


8ö if a man deviſes land to J. 8. and af. 1 B, 46,61 


2 feoffment of it, and afterwards re- pur- 7%" 75:6 . 


chaſes it, yet the will ſtands revoked by the fe- 
nent, and the re- purchaſe is no declaration 
of the teſtator's mind to ſet it on foot again. 

S8o if the feoſſment had been to the uſe | 

of himſelf in fee, this had been a hs 75 


3 | x . 
W 
8 


"7 


n 5 Tas dee, 


3 et the will, tho! the feoffment had only left 
im in his old eſtate; for this is ſtill in the 
nature. of a new purchaſe, becauſe by the 
feoffment the whole eſtate was out of him, 
„ the ſtatute of 27 Hen. 8. c. 10. returns 
|. -. © to him the poſſeſſion, which is by that act 
cdo follow the uſe. 
Aer 289 A. makes his will in writing, and 1 
3 LB * his land to J. S. and afterwards makes a 
Fl 3 65 c. 99. feoffment 10 the uſe of his laſt will ;—this 
was adjudged a countermand of his will; 
yet the countermanded will was allowed 2 
cient to declare the uſes of the feoffment; 
for the feoffment being the ſubſequent and 
luaſt conveyance, miſt take place, and ſo far 
revoked the will, that the land cannot paſs 
thereby; but the will till continues good 
10 direct the uſes of the feoffment, for the 
„ deſtator ſtill ſuppoſes it for that 2 
e in being, becauſe he refers to it for _ 
4? 2, 1 end. 
1 Re. 43.614 If a mag! deviſes kane to another, cd af. 
2 Show. 90, ter deviſes it to a corporation, tho” this 74% 
844. deviſe is void, (becauſe expreſsly forbid by 
5 the ſtat. 32 Hen.'8. as mortmain 3) et it is 
a revocation of the firſt deviſe; * for here 
is a plain declaration of the teſtator s intent, 
that the firſt deviſee ſhall not have the land, 
_ Hard. 375, tho) this laſt diſpoſition cannot take effect. 
3756. — 4, by will deviſed his lands to J. S. and 
376. y eviſed his s to J. 


3 | Seymour v. afterwards made another will; but the jury 
5 Northworthy. | „ . found 


_ 


r NES. * ans — _ 


85 If there ts 8 deviles of one ks in "the . 
| will; the 280 deviſe ſhall take Bed. Co. 3 112. 4 


þ 


and Revocalions. 1 : {7 


found he did not F any andy 8 : 
this was no revocation of the former will as 
to the land deviſed; for fince there is no 
land deviſed in the ſecond, it may be con- DT 
ſiſtent with the firſt will; and where the —_ 
' laſt act of the teſtator is not contrary to the _ 
former, and both may take effect, there 
can be no reaſon to conſtrue one to be a2 
countermand to the other. 5 


Ia man deviſes three manors to 7 8.— 15. 45 61. 
and afterwards ſays, the deviſce ſhall. nor Cre, Ba 49- © 


have the manor of D. which is one of the 
manors ; this is no revocation of the will as 


to the other two manors, it not appearing 


that the teſtator changed his will as to the 
other two manors, conſequently the will * 
to thoſe muſt ſtand good. 


If the deviſe had been. of the manor of © Cre, Car. 23, 


D. to J. S. and his heirs, and after making 7: odgkinſon v. 


ſuch, will the teftator bad made a leaſe of .;; 


that manor for years to another ;—this had Bart. 7. Took 
been no revocation of the inheritance,  but'& 1. 


of the land only for the term; for THERE, I Rol-46.616. | 


Cro. Fac. 49. 


Ax. EE NO REVOCATION FURTHER. THAY, G God a . 455 
IT APPEARS THE TESTATOR HAD ALTERED : 
HIS MIND z and making a leaſe to another, 3 
is no indication of his intention toalfer his 
former diſpoſition but-far the term, becauſe 
the diſpoſition by the will, and the creation 8 
of the leaſe being made to different perfons, 

may both take liek and ſtand tog ether. 


So if a man deviſes lands to hy d. and his 15 Cow. Bleu 


heirs, and afterwards by another will deviſes County 


re Jane land 9 anather for life, paying an Marybalt. 


5 annual i Ro. b. 60. 


14k Ua of Devifes 


annual rent to J. S. and his heirs; this is 
only a revocation pro tanto, for there muſt 
be an EXPREsS revocation IN WORDS, to 
countermand the will, or the 8UBSEQUENT | 
act muſt be inconſiſtent with and MANIFESTLY 
contrary to the former will ; but in theſe caſes 
both are conſiſtent, for 85 8. may have the 
B inheritance, and che other deviſce an eſtate 
435 for life in the lands. 
| Cro. Fae. 49 But if the deviſe had been to J. S. in . | 
| _ * and afterwards the teſtator makes a leaſe 
 Godolph. 455. for years to J. S. to commence after his death, 
and delivers the deed to a ſtranger, to the 
uſe of J. S. but the ſtranger did not deliver 
it to J. S. till after the death of the devi- 
for, and chen he never agreed to it, but claimed: 
5 Ey the deviſe; —yet this was a, ſufficient revo- 
Es | cation, becauſe the deviſe in 2 and leaſe 
| for years, being made fo the ſame perſon, and. 
1 COMMENCE AT THE SAME TIME, cannot 
_ poffibly ſubſift together ; for if the deviſe be 
ſtill good, the term cannot continue, but 
muſt merge in the inheritance, and where 
both are inconſſtent, the laſt act muſt neceſſarily 
countermand the former and take place; yet 
even in this caſe; if the leaſe had been made 
to the deviſee to commence preſently, or at 
a day to commence in the life of the teſta- 
4 tor, it might have determined in his life- 
4. me, and ſo be conliſtent with the will. 
| 4 Co. 60, 61. Qu. How it would have been in caſe of a 
Hiace v. long term? 
5 Hau. If a feme ſole makes her will; and dee 


viſes her land to TY S. and afterwards mar- 
| ee 


N - 


and Revocations, 3 


3 —— 


ries a. ad then dies, S. ai nothing 
by the will, becauſe THE MARRIAGE WAS A 
REVOCATION OF ir; for as the law; will . 
not allow a woman under coverture to make Py 
. will, leſt ſhe ſhould: be influenced by her | 
huſband in the. diſpoſition of her eſtate, ſo _ : 
for the ſame reaſon wiLts MAD BY AFEME n 
SOLE ARE COUNTERMANDED ' BY. HER MAR: 
' RIAGE, left ſbe ſhould be influenced by her bal, 
band after coverture to revoke, or let it tand, 
as beſ# anſwered his intereſt; and if he found 
it was his intereſt to Keep it on foot, then 
it is preſumptive he would not ſuffer her 2; 
to revoke it, which is contrary. to the na- 
ture of wills, which are. ambulatory till the . 
death of the teſtatr. „„ 
Now the ſtatute of frauds and perjuries 29 Os 
has altered the law in many of the before- 3 
mentioned circumſtances ; for as it appears, 
chat after the 32 Hen. 8. deviſes of land in 
writing might have been countermanded 
by parol, which was a great encouragement 
to perjury and ſubornation of witneſſes; 
this ſtatute enacts, © that no ſuch deviſe in 
&. coriting ſhall be revocable, atherwiſe than 
* BY WRITING,.or by burning, tearing or 
* cancelling the ſame by the teftator, or in 
& his preſence, and BY His CongenT.” a 
A. deviſed his lands according to this ſta- j Shoeo. 89. | 
ute to J. S. and then aubliſhed. another * 1 1855 15 
will in che preſence of three witneſſes as Let as C 
his laſt will, revoking all former wills; ri „ 
laſt will too gave the land to J. S. but he = | 
| Jr uh cribed 2 85 names 1 „ * 


2 wo | 


3 


106 


ne I 


2 room i to that where a ett | 
was, ſo that he could not ce them do it ; 


this laſt will was void within the ſtatute, be- 
cauſe the witneſſes did not ſubſcribe their 


names in preſence of the teſtator, as the ſta- 


tute directs; nor was it a good revocation - 
in writing, becauſe there was nothing in it 
inconſiſtent with the firſt deviſe of the land 
10 FJ. S. or that any ways contradicted the 
former intention of Send the land to J. S. 
lan 


If a man deviſes his in fee, and after 
ee his will, by bargain and fale makes 


' a tenant to the præcipe, Tad ſuffers a com- 


mon recovery to the uſe of himſelf in fee; | 


| this has been adjudged à revocation of the 
Will, ſince the 1 of frauds, and per- 


| juries. 


I a leaſe = 1 years bis inked 

o JS. and after the teſtator makes a leaſe 
for fifteen years, this is no revocation ; but 
if the teſtator after his will made, takes a 


new leaſe for a longer term, fo as the for- 


mer leaſe is ſurrendered in fact, or in law, 
this is a revocation, or at leaſt an adnula - i 
tion, becauſe it is another leaſe, and not 


that which he had at the making of the 150 | 


Mentꝛu. Office of Exec. 22. 


If a man ſeiſed of land in "I hots in- 


| feoffs a ſtranger unto the intent to perform 


his will, and afterwards the feofter. makes | 


diss will, and deviſes the fame lands to a 
ſtranger in fee; in this cafe the feoffor 
may Ns his will by a latter will, becauſe 


4 8 in this caſe the deviſee ſhall not er the 


* but by force of the will, and that can. 
92 | = mo” 
= 8 


— wr enr 4———_—_ 


8 Aale elect 1 ul after the death of EY de- . 
viſor. The ſame law is of land, tenements, 


* 


is of other chattels real and perſonal en 


miuatit mutandis, Sc. MS. Notes. + + 


£ 


An eſtate in land was deviſed by will i in 


A will was "Babi via nid baned by the 


LEA telator and a revocation was wrote On the 


frauds. = 2 Low 95. ons 
A revocation —_ bei in 1 5 ; 
ing as a will, or by a writing by which the 
teſtator declares his intention, to revoke 
the firſt will. 3 Salk. 396. 
| ev 


A. ſubſequent deviſe to a perſon cad > 


| taking, is 2 ure waging of a precedent Geri 


to a perſon capable. 10 Mod. 233. 
The teſtator a little before his death ent 


| - Tor his will, and in the preſence of ſeveral 


ons cancelled it, and aid, 1 cancel 


my will,“ and deſired them to bear wit- 
3 neſs of it; and the next day told his phy- 25 
ſician he was hot in his body, but eaſy at 
his heart; this was looked upon as a ſuffi- 
cient cancelling the other duplicate that _ 


had not by him. Comyns's. Rep. 453. 
If one makes his will, and afterwards es 


© comes lunatick, whether this lunacy is a re- 
Ro, wn a will | tngde v while ranges mentis: 


9 e 


5 writing, afterwards the teſtator made a ver- | 
bal will to revoke; it; _ this] is n e 
Toth. 286. 5 


rent, common, Oc. dei hy cuſtom Pa 
uſed in ſome places; and alſo the ſame law 


1 


4 


vw 


e 
„ 


8 2 « 


Lau of Devi ies 
char lun J. doubted, but the . ſays, 


without doubt lunacy | 1s not A een 2 
Farm, x06. | 


After a deviſe in fee, the teten mort- 


gaged the ſame for 200). to be repaid at three 
Fears end, but within the three years he 


fell fick, dae declared he would not alter 


his will; ; this f is a revocation. Chan, Rep, 


153. 
The ſtatute of 3 has not en away 


revocations of laſt wills by ads in law, as if 


the teſtator ſhould afterwards make a feoff. 
ment contrary. to the will, or any other act 


Inconſiſtent with it ; but uch revocations re. 


main as they were before the AT * this far 
Hide. Vide Carth. 81. © 

Grant of reverſion without attornment 
Is a revocation, tho”. the land did not paſs 


3 by the grantf for want of tarnen. Wentw. 


A mortgage was made after a voluntary 


ſettlement, with a power of revocation, and 
2 will in eonfirmation of ſuch ſettlement ; 


the Mortgage is a revocation of ns {ants only, 
Fern. 97. 


F. S. deviſed his is to ant in wruft, 


: and afterwards by a codicil reyoked the part 4 


of his will, whereby he made two of "the 


four truſtees, and named two others in their 
room; this is no revocation of the other 


l in his will. 2 Mod. Cart in Lau. 
and Eg. 6 


Tenant 22 e rem ae to bim- 1 


be in Ad * Fe W to J. S. and 
FE after 


e Revocations,” 
5 füffers 4 recovery to the uſe of himſelf 


in fee, and dies without iſſue-male; this. 
is a. revocation | of the, will. 3 Will: Rep. ; 


163. 


; vocation of the will, Thid. 166. 


A. deviſes his Teal and perſonal eſtare to 
truſtees, their heirs and executors, in truſt 


to pay 190. per ann. to plaintiffs (his two 8 
ſiſters) for their lives, and after ſeveral le- 


gacies the ſurplus in truſt for the diſſentin 


| miniſters at Reading, &c. and giv ves zool. 


legacies to his truſtees. ——Afterwards the 


teſtator, by two deeds of a ſubſequent _ 5 


conveys all his real eſtate, and makes a 


of his perfonal eſtate to the uſe of the 8 5 


truſtees and their heirs, c. proviſo both 
deeds to be void, on his tender of ten ſhil. 


lings to them. There was alſo a proviſo in 
the will, that if the ſiſters diſputed the will, 


they ſhould forfeit their annuities. Teſta- 
tor Fer he had executed the deeds ſtill kept 


the fame in his own cuſtody: the truſtees 


refuſe paying the ſiſters their annuities, who 
thereupon bring their bill, inſiſting that the 

| deed had revoked the will, and that there 
was a reſultin ng truſt for them, as heirs at 

law; or at! 

intitled to their 15/. per ann. annuities.— 


The defendant infiſted on the plaintiffs hav- 
ing forfeited their annuities ;z—decreed that 
the annuities ſhould be paid to the two ſiſ- 


ters the plaintiffs, but the ſurplus to go to 
the diſſenting miniſters.— 


J. S. ſeifed of a leaſe for lives, devils it; 
and afterwards renews ; the renewal is a re. ; 


that they (the ſiſters) were 


The deeds be- ; 
„ ing. 


110 


8 


La of 1 Devi/e es .. 


ing only intended * way f traſt it was 
more reaſonable to I: it on the foot 
of the will. 3 Will. 927 

A. and B. tenants in . e in n fee. 
afterwards A. and B. made partition by 
deed and ſine, declaring the uſe as to one 
moiety of the lands in ſeveralty to 4. in fee, 
and the other to B. in fee. Ld. Chanc. 
King and the judges of B. R. held that the 
will of A. was not revoked by the deed and 
ſhare of the fine, but that his lands Paſſed 4 
by the ſaid will. 3 Will. Rep. 169. I 

A. deviſes land and levies a fine, and the 


| caption 72 5 deed of uſes are before the will, 


but the writ of covenant is returnable after 
the will; this ſeemt a revocation, becauſe a 
fine operates as ſuch FROM THE RETURN OF 
THE WRIT OF COVENANT, and not from the 
caption. Vide "3b Mull. Naß. 470. by. Way 
of note. 
One e duplicates of his will, and | 

Lava one only in his cuſtody, cancels it 
with intention to deſtroy his will; this is 4 


good revocation of the Whole will, 1 Mill. 
Rep. 346. : 


A man deviſes ks: to bis alter! in fee.— 


After this he makes a marriage ſeitleinent, | 


and limits the eſtate i in ſtrict ſettlement, tho 
here the remainder is limited to his own 


right heirs, yet the ſettlement Hall be a re- 


vocation of the whole deviſe to his ſiſter. 


Bernard. 191. 


One mortgages by dot and fine, this 


is only a revocation pro tanto. 2 FRE Rep. 


. 15 Ws 
Y 2 1 ; 5 2 : ; 
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and Revvcations 
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3 deviſed to one in fee, and after- 
Sada mortgaged to the ſame perſon, is a 


Tevocation ; but if mortgaged to a ſtranger, 


it is only a revocation pro Zanto, Or quaad 


the . e Prec' in Cban 516. 
two daughters B. and C.- and 
Jeviſes one moiety 85 his real and perſonal ' 
eſtate to B. and the other moiety to . 
and after in conſideration of marriage, cove- 


nants to ſettle a moiety of his rea eſtate on 


the huſband of B. He ſhall have one moiety 


by the ſettlement, and the wife the moiety of . 


the other moiety by: the will. 2 Mill. Rep. 
0 2. 


One deviſes to his wit 3 and che 


5 reſt of his real eſtate to his two daughters i in 
fee, but afterwards, on the marriage of his 
eldeſt daughter, he covenants to ſettle one 
moiety on her and her huſband; 


the 
deviſe of the /ix houſes ſball be good, and 


; ſubſiſt out of the remainin 8 W 2 Will. 


Rep. 333. 
In caſe a fortune be given to a child by 


the father, ſubſequent to the making of his 
will, wherein he had bequeathed ies a por} 


tion — {hall be taken as a revocation 
of the legacy and will, FOR s MUCH, 
Preced i in Pane. 183. 


” 


ff 
5 


— 
* 
« wa" gf, 
of 


Y 


. 07 wid 4 3 


"at laft thing to be treated of in — 
place is, what the law rejetts at void de- 
oe; ; for the judges are very favourable 
in the conſtruction of wills; that if 3 
the intention of the teſtator may prevail; 
where the teſtator makes the ſame diſpofi hob 
of his eſtate as the law po have $5 had 
he been ſilent; or, where his diſpoſition i is 
made in ſuch general terms, that his inten- 
tion is alfogether doubtful and uncertain, and 


cannot be collected from the words of the 


will; or laſtly, where the teſtator is eſtab- 
liſhing a ſettlement again/? the reaſon and 
licy of common law; in theſe caſes. the 
Judges have thought it to reject the will. 
But the law will never conſtrue a deviſe 
void, unleſs it is ſo abſolutely dark, that 
the teſtator's meaning cannot be found Out. 
T. Atk..1 V. 412. 
1 Ro. A5. 626 The 77 rule then to be obſerved 1 Is this, 
Hob. 30. That where the teſtator by his will made 
Plow. Com. no other diſpoſition of his eſtate than the lau 
545, Lo et would have done, were he filent ; there 
4% ſuch a will is uſeleſs, and ſhall be rejected; 
therefore, if a deviſe be made to J. S. and 
his heirs, who is heir at law to the deviſor; 
- ._ this is a voip deviſe, and the heir ſhall take 
by deſcent as his BETTER TITLE;——for the 
deſcent frengthens his title, by taking away. 
- the oy of Tn as My 500 WO have right pow 


* : | 1 


— 


\ — 3 


tbe ate; e if he claims oy deviſe, 
he i is in BY PURCHASE. . 
Purcbaſe in oppoſition to dgſtent is taken 
largely if an eſtate comes to à man from 
_ *his anceſtors toit hout writing, that is a Dzx- 
SCENT : but where a perſon takes any thing 
from an anceſtor, or others, 57 deed.— 
will, or gift, (for, a gift is d Law a pur- 
thaſe) and not As HEIR AT LAW ahi is 
PURCHASE. 2 Lil. Abr. 403. 
When an eſtate doth al weſt i in the 
heir, and never was, nor could be in the an- 
ceſtor; — ſuch heir hl take by way of pur- 
chaſe: but when the thing might have veſted... - . 
in his anceſtor, tho it be FIRST in the heif, -: + 
and not in bim at all the heir. ha have it „„ 
in nature of deſcent. 1 Rep. 96, 1. 
An heir takes an eſtate by dwill, in xo. 
THER MANNER than the common law woultl 
have 2 it; THERE he takes by purchaſe. 
and nat by deſcent ; —but, then he C 
be the RIGHT heir. 2-Lev. 79. = 
So if a man deviſes land to his wife for 3 
life, remainder to J. S. who is heir at law Baſbools caſ.. 
in fee, this is no good deviſe to F. S. be- 1 Ro. 4b. 626. 
cauſe after the determination of the parti- e v. 
cular eſtate, the reverſion would have gone, Hab. 30 
without further diſpoſition, in the ſame manner 2 
TO THE HEIR Ar raw, as is now limited 
by the will. 
4. ſeiſed of lands on the part of bis mother, 3 Lev. 12% 
deviſes them to his executors for ſixteen 42%: _ 
years for payment of his debts, and after- I, 2 ES 
wards deviſes {hem to his heir AT LAW ex parte 2 241, 
EF matrerna ; 242. 
1 „ 


f 


. b La of Deviſes 


materna ; chi is a void deviſe to the Wt at 
law ; for tho” it was argued to ſupport the 
deviſe, that if it is obtained, the — of the 
part of the father might in the end inherit, 
which he could never do, if the deviſe be 
rejected; yet they adjudged the deviſe to 
be void, becauſe there is no alteration made in 
: the TENURE, of the tate, nor is the QUALITY 
„ f .the eftate any way altered; but whether 
the deviſce takes either by deſcent or by 
the will, it is a fee - ſimple, and it were but 
, an actum ert to make bim alte by; the 
II. 49 = 
3 But hers 8 ne is ended the 
$ 8 50. will, than would deſcend to the heir by law, 
Clark Cor, where the quality of the eſtate is. alter- 
2 55 ed by the deviſe; THREE the diſpeſition of the 
6 44.616 will SHALL prevail, tho it be made! ta the 
Heir at law. C 
Thus where à man, 1 fn 2 ſon 
| and daughter, deviſed that his lands ſhould 
deſcend to his ſon, and iff he died without 
| Yue of hit body, then the land to go over, 
Dc. —the ſon by this will took an Hate- tail, 
thoc' heir at law to the deviſor, becauſe here 
N 2. eftate-tail. created by the uli; whereas 
aafee - ſimple would have end; and the 
heir mut claim under the will, or, the re- 
mainder would be void. | 
3 Lev. 127, So where a man has iſſue only two "ILY 
- 128. ters, and deviſes his land to them and their 
| _ heirs, this is a deviſe to the heir at law, and 
yet good, becauſe the deviſe makes them JOLx- 
| k ENAN Ts, in Which the ſurvivorſnhip takes 
= CY Place; ; whereas had th Ly taken by deſcent, 
_ | | „ They 


» 


%§§ö;—’:() 9Äé!— 


%% ũ VV KR FER EI. . 


vit ſes che Nap of e to N his 


. 5 * n 
2 K 
Re. 


and Revocations. a ITS 


2 $ . 1 7 
6 ö 


3 —ê — Barra 244 . 


they had been co · partners; therefore the 

will altering the QUALITY of the eſtate, ought. 

do Bo ep 

. deviſes his land to B. for life, remain- Heb. 33- 
der to C. in tail, the remainder to the next Frl. 506. 


 heir-male of the vier and the heirs-male of his 


1 0 and C. died without iſſue; the 
next heir of the de viſor was a dau 4 5 


| the was adjudged to have the lan 


geek eſcent;; and tho ſhe 8 II 60D 4; 
on afterwards, he ſhall not take che land ERS 
from mere | 
"Secondly, Peri are ont and dee 1 Lev. 130. 
where the words of the will are ſo general and Sownon v. 
wncertain, that the teſtator's meaning cannot 5, 
be collected from them therefore where a Tony 97: 
man by will gave all to his mother, the g:. 
neral' 'words did carry no lands to his mother; © © * 


—_— . 
9 * 1 > 


for ſince the Raw. at law has a plain and 


uncontroverted title, | unleſs the.” anceſtor 
difinherits him, it were ſevere and unrea- 


ö 72 757 to fet him aſide, unleſs ſuch intention 


the teſtator is evident from the will ; for N N 
F it were to ſet up and prefer a dark, and | 


— 


At beſt but a doubtful | title, to a clear and — 
eration. 


So where there are oo or more Jeviites I Bee 61, 


in the will, and the words are ſo general 2; 62, 63. 


and uncertain, that one may come under de- 2 401, 1 
482 

ſcription as well as the other; there the deviſe © © 

hall be rejected as too uncertain and void; 3 


and on this the caſe of Mood and Inger ol. 


ſeems chiefly to turn ; for there a man N 


having lands in three ' ſroeral counties, de- 


11 Tons, 


1\ 


W of Baze, 


3 ſons, ol, * one of his ſo p W thould te, that 
| then the one of them 1100 be heir unto 
IS the others the eldeſt ſon firſt died; the 

court adjudged his part to his ſon, becauſe 
it did not appear from the words of the will, | 
which e two. Juryiyors ſhould ze his 
wn heir; Fug 15 one = the. beef y,. the 
ere E ot he 
Gro. EI. 742 9 2 aving iſſue tw o ſons : Aid two daus &: 
Taylor v. Sayer ters, deviſed. his land to his Wife for Hie 
n TT and after her death to bis iſſue ;: —this 5.65 
bueld a void deviſe, becauſe it was. ehe 
Ar iſſue, be ys whether one of his 
ſions, r one of bis d ay ghters ; and 
wWòWahildren could not El Feed the Nd 
wass to the iſſue in the / e ny 955 
5 Co. 68 ö. If a man has the two. ons, auch 
1 his land to his ; ſon,—uithout i . 
be means, —this too 18. void L Uncer- 
tainty; for to conſtrue it a deviſe to the 
elde is to make ĩt an impertinent deviſe, 
that being no more than 8 Way agere z and 
to conſtrue it a deviſe io the younger ſon, | 
| ſeems ſtill more unreaſonable, becauſe that 
Js to difinherit the heir at law, without any 
apparent intention of the teſtator to warrant 
it, and to ſet up a doubtful title in deſtruc- 
ion of aclear one. 
5 Co. 68:5, So if a man has. iſſue two 3 named 
Hob- 32. John, and deviſes his land to his ſon John, — 
| this is a void deviſe for the uncertainty, 
unleſs one of them can prove that the teſ- 
tator mentioned John his younger ſon, or 
that, the teſtator believed that his eldeſt ſon 
John being 8 ſea was dead; for theſe 
1 . circumſtances 


and. Rewecations e 8 


nn for up the intention of e the #3 Ca 

teſtator; there re ſuch, averment was ad- EST 

mitted, e it is conſiſtent with. the Fs 

will, and the confrudtion and J udgment thereon ; il 
muſt ſtil be genuine, becauſe TAKEN een 11 be 

iy or THE; WILL. ER 

A A man had flue 3 2 fon wy 2.da "LY 

the daughter was. married, and. 4 inge 

two. daughters. the father deviſed that all 

his lands ſhould deſcend to his ſon, provided | 

that if his ſoa died without iſſue of his ... 

then the land to go 10 the right heirs of hits 

NAME AND POSTERITY for ever the fon FEES 

died without iſſue, and upon ejectmeut be. | 

tween the brother of the deviſor and the 

daughters, this was adjudged a void devile, 

becauſe neither could claim under the DESC RIP. . 

TION of the will ; not the brother, becauſe 2 

tho” he was of his name, yet he was not his | | 

heir; agd.tho' the daughters were his heirs, 
yet they were not of hjs name, ſo not within 

the words of the will, conſequently the * I 

mitation is void for uncertainty: MODES by on JI 
A. ſold land to B.—but before convey- 2 

ance executed, B. ſold the ſame land to C. arg . 

and then A. conveyed to C.— and C. being Te, 

thus ſeiſed, deviſed the land to his younger 

ſon in theſe words, I bequeath to R. my + 

“ ſon, all the land which I have purchaſed: of 

„ B. —whereas in ſtrictneſs of law he Pure 

chaſed from A. who conveyed to him; yet 

this was allowed to be a SUFFICIENT DESCR1P- 

TION of the land, conſequently a good deviſe 

of it, becauſe the purchaſe was really made | 

* 25 the _ AY 2 8 him. 

5 id 
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Lom of Deviſer 


Big: ſeiſed of land in fee, deviſes that B. | 
and his heirs ſhall ſtaud ſeiſed of It to the uſe 
of J. S. and his heirs; tho“ B. be na feiſed 
of the lands, but a perfect ſtranger to it; 
yet this amounts to à good deviſe to Fe. 8. 
becauſe it plainly apprars, that the inten- 
tion of the deviſor was that 4 S. ſhould have 
the uſe of the land, and the P Mon MUST 
NECESSARILY FOLLOW IT. © 

If a man deviſes to twenty of the 1 50 
of his kindred, this is void for the uncer- 
tainty whom the court will adjudge the 
pooreſt. 

Thirdly, Deviſes, as wal As other ſettle. 
ments, which tend to introduce PaRPETULTY, * 

85 ere 
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» . as it is a legal ED, art, is the kmitig 
an eſtate either of inheritance, or for years, ſo as to ren- 
der it UnaLiexABLE longer than for u lift or lives i B- 
ind AT THE'SAMz TIMB, and ſome ſhort or reaſonable | 
time after. 2-Wms. Rep. 688. It is a thiog opiovs IN 
aw and deſtructive to the common - wealth: it would 
put a ſtop to the commerce, and prevent the circulation of 
the e on the 1 455 ern. 5 15 | 
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Eflates- tail, from the time of bs ſtatute de * ul 
common. recoveries were found out, were looked on as 
perpetuities, 12 Mod. 282.- And every executory de- 
vile is a perpetuity as far as it goes, i. e. an eſtate unalien- 
| able, tho all mankind join in the conveyance. 1 Salt. 
229.—A perpetuity is, where if all who have intereſt 

| | , 


nd Revuocatians. 
are void: for wills, tho favourably expound · 
ed, are yet to be conſtrued according to the con- 
MON / RULES of the courts. of law and equity : 
hence therefore it is, that a deviſe to J. S. 
and his heirs, the remainder 0 J. D. and bi: 
 beirs—is void; becauſe THE LA. IN'No CASE | 
WILL) ALLOW A LIMITATION, OF A Fxx-siu- 
PLE UPON A FEE-SIMPLE; for by a deviſe to 
F. S. and his heirs, the deviſor hath trans- 
ferred the whole ęſtate to him, and then the 
limitation over muſt. be impertinent and 
void, when the deviſor had before given 
the whole eſtate; nor can his deviſe be 


IT 


| WI 


good by way of future intereſt, or a re- 


mainder to veſt on a contingency, becauſe 
no man can ſay when the heirs of J. S. will 

Jail; and to allow the remainder to 7. D. 
to be good on ſuch a diſtant contingency, 
is to perpetuate the eſtate in the family of 
J. S. to preſerve'a remainder. or intereſt 
in F. D. which probably may never veſt. 


» 


But tho' the law will not allow a preſent 3 Chan. Caf. 
| remainder to be limited on à fee, yet a fu- 35 
ture contingent eſtate may be limited upon . Jae. 599 


a fee, where the contingency upon whic 
it is to veſt, is to happen IN A SHORT TIME. 


3 2 > 8 


join, yet they cannot bar or paſs the eſtate ;—bur if by 
_ concurrence of all having intereſt the eſtate tail may be 
| barred, it is no perpetuity. Ch, Ca. 213.—lt is abſo - 
| lately againſt the conſtant courſe of Chancery to decree a 
perpetuity, or to give any relief in that caſe* 1 Chan. Rep. 
| 144—Aan attempt to make a PERPETUAL SUCCESSION 
ol eſtates for/ life is vain and not practicable. 2 Fern. 
738, Tg N 
e therefore 


h Cro. Elix. 205 


120 


3 Leon. 64. 
manor to his wife until his ſon and heir came 


ee, 


4 


u of Devj 
therefore if a d | be malls: 5. 8. a 


bis heirs, and if he die without iu, LIviNG 


J. D. then to J. D. and His — there 
nothing veſts immediately in 5. D. becauſe 


the whole eſtate is ls tel te J. C.— 


yet the limitation is good by way of exeen. 


tory intereſt or deviſe; becauſe it is to veſt 


on a contingency which is to happen on'a 
life in being, therefore out'of the inconveni- 


ence or danger of a perpetuity, "becauſe 7. 


S. is only tied up from alienating but for 
life, and his heirs! are at hberty to pales of 
it after the death of J. D. 
And to this purpoſe is the caſe of Hind 
and Lyon, where a man deviſed his whole 


10 the age of twenty-four ' years, and at that 
age gave his wife one part, and his ſon the 


reſidue; and if his ſon die before the age of 


twenty-four without heir of his body, that 
then the land ſhould remain to F. F.——this 


was held a good future contingent remain- 
der to J. S. on the fee. Jample which deſeended 
to the ſon ; for the lands were aſſets in his 


hands as coming by deſcent from the anceſ- 


tor, 'becauſe the contingency on which it 


was to veſt was to happen in a few years, 

and be out of the danger of a perpetuity. 
Now as to the diſpoſition - hefty by. 
will, we muſt adding iſh between perſonal 
chattels and real; for if I deviſe 0 perſonal 
| 5 . 


2 08 What is called an eftate i in lands, i is ie eee 


PARTY). in pun chartels ; hence it was held, that a 
grantors 


R 


— 


ee eee it to ano- 
ther, J. 8. has the whole property, and may 
diſpoſe: of it las he pleaſes; for ſuch chat- Pn 
tels wil bear no limitation over, becauſe : 
being commonly moveable things, G 
ſubject to be broken, worn out, or loſt in 
compaſs of a life; therefore it were ri- 
diciuous to ſuffer ſuch a limitation which 
the nature of the thing will not teen 
aliter of an uſe:＋◻＋t was indeed formerly 
held, that ſuch limitations of remainders of 
terms were vdid, which (before the time of 
Len. 8.) was not ſo unreaſonable a refolu- 
tion, as it may ſeem at preſent; "god 
terms for years could never be brok 
loſt, as perſonal chattels may be; N 
fore the Bat of Hen. 8. while they were un: 8 
| der the power of the froeholder, they were +. 
very ſhort, becauſe Cine lis not worth anger n 
them, While t ere precarious . 
2 the will the reuerſioner; therefore 7 
according to the nature of things in thoſe 
times, in the notion of the common law, CEN 
it might have been reaſonable enough that 
a limitation of a term for years t ng 
for his life, was an entire difpofetion of it, be- 
agauauſe being formerly of a very ſhort cont : 
| 3 > oP FERGIE were out and W . 
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gi ai of p. donhwd, thing t. to one, tho? but for 15 
an hour, or a minute, was 4 GIFT, FOR FEVER 3 and, 
au ABSOLUTE DISPOSITIAN of the xXNTIRE PROPERTY. | 


: ge _—_ 13. ds 537. Dy: 74. 8 . 


mined | 


x6. | Law of Denis. 


molt in a life, and ben there could be no 
room for a limitation over. 
But this doctrine did not 0 Nl 
fs after the ſtatute of 21 Hen. 8. terms for 
began to ſwell beyond the compaſs of a 
fie; then the e (as already ob- 


ſerved, ) interpoſed, to rectiß the rigor of the 


common law, and have ſettled ſuch remain. 
ders of terms to be good, where the ſettle; 
| ment does not tend to introduce perpetuity. 
3 Chan. Caf. Therefore if a term be deviſed to A. and 
34- | the heirs-male- of his body, provided if 4, 
dies without iflue in the life of B. then the 
term to go to another; this laſt limita- 
tion is good, becauſe there is no danger of a 
perpetuity, for the contingency on Which it 
is to veſt is to happen wi a life in being. 
4 But if the limitation had been to A. in 
ET bs 48 5 a fall, the remainder over to another; — here 
Py the % limitation. had been void, becauſe 
g 7 whole. property 0 term being in A. 
Tons 1 the edon over, which is to dh the 
- contingency of A. 's dying without iſſue, i: 
too diſtant fa expect ;————whereas 1 in the for- 
mer caſe, the limitation after the intail to 
A. is good, by wa 2 future intereſt, or execu- 
tory deviſe, becauſe it is to veſt in the com- 
pals of 2 life, or not at all; and it does not 
look like a perpetuity, to oblig ge A. from 
alienating, becauſe the gſtate vill 2 free from 
| the clog, WHEN THE LIFE 18 SPENT, ——and 
whoever is proprietor MT WATCH: RL ME 


"FR 1 05 it at pie ene 
N 1 


TP 


A term 


rm Ur Lewent Ar — 15. 
to A. for life ges B. and his aſſignees Ford v. Bayly 
all the ref of the term; provided if B. des 1 Ro DF wo 
without iſſue then living, then to 'C.—this 413. TO 
ümitation t C. has been held void, tho? /it 3 ha, Caſes 
may be fuſtly doubted how far it is an autho- 36, 50. 
rity. ſince the caſe of the duke of Norfolk ; | 
or there was no danger of a-perpetuity, _ 
the limitation to C. being 1 veſt if B. died = 
without iſſue then living, which ſurely could : 
not be too diſtant to expect, when the con- 
tingency muſt neceſſarily happen, or not at 
all, on the Geter we batte of his life. 

If there be two jointenants of lands, and Vid tithe Ea. 
one deviſeth that which to him belongs, and 2% % Deviſe. 
dieth. this is 10 good deviſe, and the devi- P 2 _ 

fee taker nothing, becauſe the deviſe does not WY 
take effe& until after the death of the devi 
ſor, and then the ſurviving jointenant takes the _ 
whole by prior title, viz. From the firſt ſe. 

. offment; but in this caſe, if the deviſor 

ſurvives the other jointenant, the deviſe is 

good for the whole, becauſe he being the ſur- 

viving jointenant, has the whole by. i vi vor- 

ſhip, and then the words of the will are ſuf. 

ficient to carry the whole eſtate beſides; 

tho”. at the time of making his will he was 

not ſole tenant of the land, yet he was ſeif⸗ 

dd per m & . tout „ Y therefore it is . 
4 


0 Top are fad to be ſeiled Jer, my yet per pile | 
| by the haff or moiety, and by all ; that is, ; hey each ot 
them have the entire poſſcſhon, a well of every. a 


2 


4 
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Le Del. 
l ie fix en amy particular part aabich he 


2H mean io dewiſe, becauſe he could not then 


call one part of the land more his on than 
another; therefore the moſt genuine con- 
ſtruction ſeems to give the whole, ſince he 
was | foiled per tout of it, at the time of the 


1 Lev. 59- 


„ his heirs,” J. S. vein 


: newer take. 
3 had been void; becauſe an 


If a man deviſes to ee .S. and 
alive, - heirs 
ſhalltake the deviſe, becauſe du- 
ring the life of J. $. he can have no heir, 
3 et heres wiventis, and the deviſe 
wy immediate to the heir, if he cannot 
take it at the death of the teſtator, he ſhall 


S0, Na an 
ien, 
according to the policy of our law, can have 
no heir, either to inherit, N pur. 
__— If 


1 . [ . 5 
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as of the whole. Lit. . 288. 5 Rep. 10. They hare 


not, one of them a ſeiſin of one half or moiety, and the 


.other. of the other maiety-; neither can one e | 
ſeiſed of one acre, and his companion.of another; but 
each has an vnpdiviDaD mor of the sobole, and m 
the whole of an undivided moiety, B racbon, ſays, Noi. 
Wes totum tenet et nibiſ tenet 5 ſcilicrt, talum in cammuni, et 


F I. 5. tr. 5. c. 26. 


„Ad an b inhorie-hinlh, 0 be he 
inherited the grandfather born in Zng/and,—the fon 


7 . v nd- 


fon ſhall not inherit the-grandfather, becavſe er 


3 repreſent the father, auho cannot — 


0 cations.” ET 12 67” 
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If 2 man [devils land to A. for life, che r Perk. ſed. 
remainder to B. in fee, and A. dies in the 368. 

life of the teſtator, yet the remainder'to B. a 1 a 
is good : for theo in conveyanites'at law there can © 

be no remainder without a particular ate to 
fupport it,—yet here ihie intention of the'tef- Co. Lu. 25. 
tator:being clear, thae B. ſhould take off 1 Kal. Air. 
the death. Sf A. ſhall j and B. may e 8377 
ee ˖ ede of the N A _ 


CE VA]: Tall To 191, HEEL: Latz a7 4 


* Yo 


ro. mew 17 585 nd 
they may inherit each other, 98515 ent 125 | 
pra, and they do not take by 3 5 
father. 1 Sid 193, 198. 1 A e eng n s 
244. Co, Lit, 8. cant. A 
| If the; elch fon be an alice, the younger brother form 
England ana INHERIT" THE FATHER 2 Y 
£20 it were if the eldeſt ſon were attainted. becauſe _ 
the eldeſt ſon and all his deſeendants ate before the younger 
brother, and the younger brother, cannot inherit before 
that" line, is extinct; and it is a foreign preſumption, ts 
7 ſe har any of that line ſhould come over and 3 
dren in * fand but, the perſon attainted is ſu 
| caſed to have of his e children reſiding in the kingdom un- 
— the king's allegiance : therefore there is 4 ing cen. 
tinuingę before that of the younger brother, 1 Vat. 4. 
\ 1 Infl. 8. a. 1 Sid. 195. 
For the ſame reaſon, if an alien hath * ſons, the - 
two eldeſt aliens, and the two younger naturalized 3 and 
one of the younger ſons purchaſe lands and dies; the eldaf * 
brother having iſſue v0 wiTHN THE AAN abe 
younger . and not the iſſue of the eldeſt, all in- _ 
berit. Hard. 224. 
If an alien hatha | Go an alieh, Aud after warde is made * 
| a denizen, and hath a 2 25 ſon z—tbe ſecond jim ball in- 
herit, tho the eldeſt ſon be alive. Cro. Fac. 539. vide 
1 Inſt. 8, Gx. very ee {ubje&. f 3 


2 + # % 5 


Bunker 


* 


7 ALE LS PR - * on week 
demiſe of Boctenham; an Not guilty 
pleaded there is a ſpecial verdict, wherein 


99 8 the jury find, that William; Bockenham, Eſq; 
being commander of her majeſty's ſhip the 


of May rg, made 


| his laſt will and teſtament in writing, and 
they find it in hæc verba ; he recites that he 


was then bound to ſea, and then goes on and 


_fays ys, I do hereby-give and bequeath unte my 


« well beloved wife Frances Bockenham [| the 


«leffor of the plaintiff] ll farh ſuni and 


&* ſums f money, , which now is or ſhall become 


x due from. his majeſty, for my own and ſer- 
vans wager, and all ſuch ſums of money, 
lands, tenements, goods, chattelt, and ef- 


& rate whatſever, wherewith at the time of 


e my deceaſe 1 ſhall be poſſeſſed of or in- 
66 —. with, or which belong to me, 


© and I do appoint her my whole and le exe 
& cutrix 2 this my laſt will.” © 
... They: 


ond rn of March gy, Fe." of our 


RK * 


- _ I Sal. 237. this _ is weed * . en | 


Coke. Mich. 6 Aan. B. R. 


5 nd that the teſtator, at the time of 
"#bis will, was not ſeiſed of any land in the 
county of Kent, but afterwards by deeds of 
leaſe and releaſe, dated the twentieth and 


lord 


** 


i lord 1705 Sir a and aan; 
ing ſelled in fee of the lands in the declara- 


F 


ed, conveyed the ſame to the teſtator 
a by. virtue Whereas Meme 
421 0 6-1 } 

lands. are held; in "Gs 
and are in the nature of elkind, and-de. 
Sable. by the cuſtom. of Kent; and ſome: 


TK 


5 = akierwards,; the ſaid; William Bockenham 
| dies, then. the. deviſee: .enters,.. and the heir © 


at law enters upon ber; and ſo the queſtion 


: between them IS, W ether theſe lands dp paſs 
and are 1 ot Ah captain Me . 


5 kenham ox not 3.3 90429 yayor ftRE 
bs of 5 | . 14) ++ 44 111 WH. IS : 8 
cou bio N iir 4; 


e Go 8 55 ry 1 nge 3 


| op Ne hoy that the will, as TO THESE LANDS, 
1 ill, 5 and that the lands do not paſs 
reb 
| eg 


dgment ought to de for 
de the heir at lw. 

agree that the words of the will are 
comprehenſive, to paſs all theſe 


? ran bad he =_ ſeiſed of them at the time of 

making this will; and we hold they cannot 
by law paſs. on this account ONLY. becauſe the 
| teſtator was not ſeiſed of theſe lands in the 


year 1692, at the time of making the will, 
tho' perhaps it might be his een and 
deſign to have them paſs. 

The caſe is no more than this: - a man 
makes his will, and deviſes all the lands he 
Hall have at the time of his death ; and after 
that he PR lands, and dies without re. 


PAINE? ; 


ff 


| | the fate 3 


ING THER 


ds; we Noa Una ir ir &* een 7. 
for a man cannbt deviſe any Hands büt tk' 


c de hat Ar THE TIE or MARK iS IEE. | 


There is ne ck between the maki ug of 


te will, and the death of the teſtator” ne.! 


ceſſary to be done to make this 3 perſec and 
complete will, e writing, no ublication, 
no Other act whatſocy it 18 ſubject to a 
revocation indesd, during the ate 
fe, and is to bete cer onty- m the _ | 


of his death; -bui 
163463 non Fer ri Gr Sea 


o LSMOQHD 215 has 


Wherever there is a difabilftyin the teſt 


tator at the time of makin the 87 
that diſability be actually eo * 95 

death; yet the will wil be void, becauſe 
bad no _ *r THAT TIE 


viſes lan bis # en feme | 
dert in che Uſe of her Rab et ges 3H; 
and diſpoſes of land thereby; tho” the £0- 

verture or infancy be afterwards removed 


and the huſband die, or the infant come of 
age, yet if either of the deviſors die without 


new'making or publication of their will, this is 


' a void will, becauſe of t ir original diſabi- 


lity, tho? they ſhould'live many years after 
ſuch diſability removed; removing theſe 
diſabilities will not do, without: a new pub. 
Beten. or making a new will. Mo, 

Now theſe areperſonal diſabilities, but his 


is a real one ;—he had Nor to diſpoſe of, 
N is a a removal of a real Spear M1 


a 


| ſtatute - There is 1 will that I can find i wn. 
any entry, but it is faid that the teſtator is 
' SEISED in fee, and that Fa 2 N he 


7 


* 
13 83 „ 


. 10 all the removal of that EL 3 
. tual Yor making it a good wy than remo- 


"i of a perſonal diſability 0 ſurely. 


; 20s ſaid in Forſe and "Hemblin 8 N in 
Fa not the 

Sil. bur only the commencement, of it; 

the meanin 01 that is only, that it doth 


4 Co. that the making of the wil 


*mot transfer.the intereſt and property of the 


thing 2 but it is his diſpoſition un- 

il he revoles it now what commencement 
has this will as to zheſe lands? It cannot 

have a commencement from the time of 


5 making the will, becauſe the te/tator had no: a 


the eftate at THAT TIME ;—when then would 
you have this to,be.a-will?!—Muft you ſtay 


. until he has purchaſed to make this a will? 


Now this at of purchaſing theſe lands, and 


this act of di i/pofeng of them, are two differ. 


ent things, and are of different natures; 
you mult ſuppoſe that co inſtanti that he 


_ purchaſes he makes his will, which: is ab- 


ſurd and repugnant. 
W law of England is plain as to this p point 
precedents, and the law 1 is the ſame 
12 5 1 5 deviſed by cuſtom, as well as by 


made his will, and did diſpoſe, deviſe and 
bequeath, c. which plainly, ſhews' that it 


was abſolutely neceſſary that he ſhould be ſeiſed 


in fee AT THE TIME HE MAKES HIS WILL ; 
and of theſe there are many authorities; 13 
ſhall name a few only, Co. Ent. 602, 664. 


and in Raftal 274- there i is a precedent of æ 
will. 


3 ö % 


. 


and kabel, 5 
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thelaw, yet conſtant pleading 0 


* 15 Law of Dees | 
| will of Ty deviſcably by cuſtom, thas the 


teſtator was ſziſed in his demeſne as & 5 fee. 


24 Hen. 6. 6. 4. 


Tho' the terms of pleadin ng do not 5 1 
a thing in ſuch 


a manner, is great evidence of the law ; and 


this argues the neceſſity of FA teſtator's be- 
ing ſeiſed in fee at the time of making the 


will: but it is objected, that lands deviſea -· 
ble by cu/tom differ from lands at common law, 


becauſe they are deviſeable as goods and chat- 


telt, and appeal fo the cuſtom ſet forth in 
the writ Ex gravi querela, in Fitzherbert' 8 


Natura Brevium 199. b. Now it is faid that : 


by this cuſtom, it is lawful to deviſe lands 
and tenements as chattels, tho? the teſtator 
has not the poſſeſſion. of them ar the time of 


| £5 8 0 the will; and that a man may diſ- 


and the will cannot᷑ be affected by it. 


his chattels and perſonal eſtate, 
ien he ſball for the future acquire, any 
time after making his will, to the time of 
his death, and therefore ſhall diſpoſe of cuſ- 
tomary lands i in the ſame manner. 
In anſwer to this, I defire the cuſtom, i M 
that writ ſet out, may be well conſidered; | 
andi it will plainly appear, that the cuſtom 
is not general, that a man ſo qualified may 
deviſe terras & tenementaas he may goods and 
chattels, but it is tenementa sua; they muſt 
be /ua before he can diſpoſe of them, they 


- - muſt be his property before he' can deviſe 


them :—Now if they are not ſua at the time 
of the deviſe, then he is out of the cuſtom, 


\ 


and ' Revocationt, 1 
1 is true, perſona eſtates and chattels ay. 
the common law be diſpoſed of, BErORE he 


© has eurCHASED or had the .yos8E8810N of 


them ; and there are many caſes that make 

; one this but, there is a great difference 
yp be real and perſonal eſtate, for per- 

1 eſtate and chattels are tranſient and 
fleeting, and not fixed and permanent 2s 
| ds are. 
Perhaps the greateſt patt of a man's el. 
tate is in goods 70-day ; he may have a mind 
to turn them into money to-morrow ; 
this the neceſſity of traffic in the world ab- 
ſolutely requires. Would it not be hard 
that a man ſhould be obliged to make a will 
every day, which he muſt, if he could not 
diſpoſe of his chattels, decauſe they have 
undergone ſome alteration i ? This would be 
a great perplexity : but on the other hand, 
land continues the ſame to the end of the world? 
' —and as to real eſtates,” there is time and 
opportunity to make ſettlements as he 
thinks fit; but, as to perſonal. eſtate, hat 
is under conſtant variation, it is quite other · 
wiſe in reaſon,” 

Suppoſe the caſe was of A deviſe of areal 
chbattel, and a man ſhould deviſe a term for 
years that he had not at the time of the 1 

but had purchaſed ſome time hefore 
death: I 5 whether it would be good. 
Suppoſe for the purpoſe, one takes a college 
leaſe, ſubſequent to making his will; the 
queſtion is, whether this would be a good 
deviſe; I am inclined to think not. The 
_ eaſe of A/bby and Lever ( Goldeſborough 93-) 
- comes up to this matter;—a man makes his 

| K 2 es * : 


— - : - 


—_ 
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and deviſes this 1 
which" will, He d Ne. RS as leaſe, a 


EE | Law. . Drojes 


will, having a college le leaſe, or other eile, + 
J. S. aft 2 makin ng | 


RENEWS the leaſe with the dean and' chapter; 


then dies, —this queſtion was, whether the 
 dyviſee ſhould . this Jeaſs3 and it wits = 


held that renewing the leaſe was 'a revocation 
of the will, and that the leaſe did not paſs. 


This ſeems to be a very ſtrong cafe as to 


2 point, and the reaſon is plain, becauſe 
the eftate Was NOT IN HIM AT THE ITO 


5 OF MAKING. THE A. 


March 137. The queſtion way FTI 
„ whether a term 10? aſſented to by an ex- 


ecutor, and which paſſed ONLY 'AS AN Ex- 


„ ECUTORY DEVI8E, could paſs by the will 
« of the deviſee; — there it was held, that 


it was only a poſſibility, -and' that nothing 


paſſes by the will and indeed how could 
he diſpoſe of à term that was - not- bis but 
another man's? It is hard to imagine ſuch 
a prepoſterous thing; but I ſhall not give 


any poſiti ve opinion herein, this not being 
our caſe; the executor MUST ASSENT 70 @ le- 


gacy, elſe "nothing paſſes ; for nothing can paſs 
immediately WHERE A TERM 18 DEVISED j— 


but this enough to ſhew the difference be- 
tween a real and perſonal eſtate one is 


permanent and laſti ting, the other mutable | 
and fleeting. „ | 
To make a will to take effect From the 
purchaſe of an eſtate, is repugnant to the na- 
ture of apurchaſe, for a will gives it to ano- 


ther and his heirs ; the purchaſe gives | it to 


himſelf and his beirs the will gives it 


to his e and the * gives it to 


Biff 4 


ph Hinnfall © in tu 0 that HERE is a PERFECT 
CONTRADICTION, 5 | 1 
Nou it is to be noted, bers is no geil. 
Erlon; ; if there had, that would have done; _ 
and made theſe lands paſs ; provided that 
all the circumſtances neceſſary to the making 


of an original will within the ſtatute of NEE 


frauds and perjuries, had been obſerved. 
_-'Suppole a man deviſes al his lands in tail, 
and afterwards purchaſes OTHER lands, and 
dies before re-publication,—thoſe purchaſed | 
lands will not paſs ; but if he republiſh the 
will, in ſuch a manner: and with ſuch cir- 
| cumſtances, as are neceſſary to the complete 
execution of an original will, che purchaſed 
lands will paſs, as by an original will,” 
It is 1 indeed (in Bret and Rigden's 
caſe,) that where a man deviſes lands in 
certain, as the manor of D. or Hhite- acre, 
and the deviſor has nothing in the land at the 
making the deviſe, but does afterwards 
urchaſe the fame; the new purchaſed * 
Ends ſhould paſs to the deviſee, becauſe 
his intent was manife/t, If that were law, 
it is full againſt me; but I think that 
cafe is not have”; - it is only a ſaying of ſerje- 
ant Lovelace; and the cafe quoted in the 
margin does not warrant any ſuch thing. 1 
thouglit indeed, before 1 looked Ramey 
into the cate, which is the 39 Hen. 6. 16, 
that 4t had been ſo ; but there is nothing 1 in 
that book to Warrant it, nor is there any 
thing like it in either of the abridgments, 
either in Hi:zherbert, title Deviſe 17s, or in 
"NO the lame nile e | = 


1 : 


"Lies off Dale 


1 is only a note of two judges opinion.—. a] 
bo Nota, ſays the Bock, in the King's Bench, 
per Telverton and Markham.” If a man 
deyiſes land, and is diſſeiſed after that, and 
then dies ; this deviſe is void and cannot be 
made good; and the reaſon is, becauſe the diſ- 
ſeiſin turns 17 to a RIGHT, and it is only a choſe 
in action, and CANNOT BE DEVISED AWAY ; 
therefore, ſays the book, it was held a good 
- plea againſt the deviſe, that the deviſar did 
Nor DIE SEISED of thoſe lands — but the book 
goes on further, and ſays,—ſuppoſe a man 
is difleiſed, and then makes his will, and 
: deviſes the lands, and afterwards re-enters 
into the lands ;—it is made a queſtion there, 
if it be a good plea to ſay, that the deuiſor 
HAD NOTHING in the lands at the time of the de- 
wiſe; this is the caſe put, and the cafe meant, 


upon which thepreceding opinion jsground- 


ed, and it ſeems by that book, that if he do 
re-enter, the land ſhall paſs ;—and I am of 
opinion they will paſs if he do re-enter ; 
and the reaſon is,—if a man is difleiſed, and 
he makes a re-entry, ſuch re-entry purges the 
difſeife in, and by hae ng to all intents and 
urpoſes, he is in poſſe rom the beginning, 
== 4 for that rental? e el have * eh 
for the mean proſits, ene the time of 
the diſſeiſin and bringing the action; and 
ſo is 38 Hen. 6. 27. 19 Hen. 6. 17.—He 
may in ſuch caſe be uſtly ſaid to be feiſed. 
in fe of ſuch lands, To e e may diſ- 
pole and deviſe the ſame away; becauſe he 
entry revęſis the eſtate, and he is now, in 
epnſideratian of the Ws in Poe fron from the 
„ en 
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time of the iſſn in, cet is :ntitled to 
the meſne profits, as tho? he had been act. 


ally in the poſſeſſion all the while ;—but that 
is not this caſe, here the deviſor has nei- 
ther jus in re nor ſus ad rem, for the land 


is here pu rchaſed eight. years after makin 8 


the will. 


Suppoſe an heir, Who has nothing but 2 


5 7 expectation, ' during his father's life, 
| ſhould make a will, and deviſe all the lands 
be ſhould have at the time of his death, —— 


would the lands which came to him by de- 
ſcent from his father paſs by the deviſe? 


No ſure ee then ſuppoſe àa man makes 


à will o 
eſtate- tail, or an eſtate for life, and before 


his death, tenant in tail, or tenant for life, 


land in reverſion, expectant on an 


dies without ie, theſe lands v0 paſs, 


tho? he had but a reverſion only at the time . 
of making the will, becauſe he is ſciſed at 


that time as much as he can be, and it is a cer- 


tain preſent intereſt, tho? to commence in fu. 
ture, and all the eſtate he could give, he in- 


| tende him. | 


There was a caſe in lord Bridgman time 
of Davit and aà deviſe of lands to 


abo perſons and their heirs,—one of them 
dies during the life of the teſtator; and the 
* was, I heiber the ſurvivor ſhould 


take THE WHOLE or not; —it was held 


be ſpould; which plainly ſhews it war a will 
and diſpgſition FROM THE TIME OF MAKING 


1T.—Suppoling A. has a manor, and makes - 
his will and 3 this manor, and be- 


fore the death of the teſtator a tenancy ef. 


cheats to the lord of the manor, and after 


that the teſtator dies; che queſtion i is, Whe. 
„ 2 


— 


* 


— 


: 


* 


' Ly 


| judgment ought be given for defendant. * 
I. In regard it is a will, at the time * the 


ah * Dev; 4% 


« ther the eſe heated tenan 9 ſhall paſs,” be- 
Fg the manor 1s deviſ ed, and THAT. is 
part of it; ; ſor this , tenancy is not deviſed. 
iſtin& thing, but as a part of t the abel, 
which he could deviſe.  _ 


I look upon it to be lord Cale 4 NS | 


(in Butler and Baker's caſe, in the third re- 
port,) that à deviſe it 4 Disros trio; and 
that caſe was adjudg ed in the Exchequer | 
chamber by all the — 9 and that 'a cu/ſ- 
tom to devi iſe OUGHT 10 be en en 


as in comumen {th bat phe 


9 , 0s: ” $7 4 
7 Lo * * 8 py 5 
* 


Therefore — theſe . I bold f 


* 


10 give WHEN HE HAD NOT." 
III. The conſtant manner of pleading 
ſhews, the necefh ty of the teſtator's being 


feiſed. 


perſonal eſtate is altering every day. - 


V. Becauſe a deviſe is Pane to the 


nature of a purchaſe ;—a purchaſe is to the 
deviſor and his heirs, and a deviſe to another 


and his heirs ; and becauſe there is uo caſe 


nor authority. in law, 10 warrant Wy contrary. 
en. {> Pads | | 


Indeed] was very inclinable to | make this 


2 good deviſe if I could, becauſe the intent 


/ a will; 


1 


n as much as, the teftator bad not puer 


IV. A deviſe of 1 is not comparable 
to a deviſe of a perſonal eſtate, becauſe a 


- bs ary WG and ey will Wag, much in | 


7 


a will; but when J conſidered more of it, I 


ported ; becauſe the caſe reported is miſtalen. 


n | „ 


„ 
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could find no opinion to favour it, but that 2 
of ſerjeant Lovelace, WHICH-is not to be ſup- „ 


I do not give my opinion ſo much on the 
word having, but that Ar THE TIME os n 
MAKING THE WILL .be. had vor the land; ; 
and ſo agreed by Dyer, that a man mu? be 
the owner of the hand at that time. 


aL I would ha made f it * if 1 5 "+ 
g's but it is inconvenient ietbanldDe :- -- 

ſo; for when a man is beyond ſea, or in 

foreign parts, or in priſon, and have made 

his will in this manner, he may have many 

thouſands a year deſcend to him from other | 

relations, that he may know. nothing of, 1 7 

at the time of making the will. e 

_ Holt. I would * made it ok FI I %%% 
could. Lo „%% 


5770 The intent was „ of 
- 80 judgment Was given For the defenda n 


_ her tot cur. | 
This judgment was afligmed on a 3 ot _ | 4 
error in he houſe of arts 24 Joes J 707. +.” 
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* 


bur bes e CT. B. 105 85 


Lord 1 Chief Tufice v Tree delivering the 120 
| ny eee e 


H E. 1 890 18.— * whether thefe 

ow rag (that is, the moiety named 

% in the ſpecial verdict,) do well paſs in 
<« the will to the defendant Frances Bockenham, 
or no;” for if they do not paſs, then this 
| moiety belongs to'the leflor of the plaintiff. 
And we are unanimouſly of opinion, that 
theſe lands do not paſs to defendant by: this 


will. 
The . touching che validity. of 


This will depends, -- 

Firſt, On con fideration of the ſtatute of. 
wills, 32 Hen. 8. which was made to ena- 
ble perſons to deviſe lands by their laſt 
wills. 

Secondly, on the conſideration of the cuſ. 

tom of gavelkind, which is particularly 
found in this verdict. 

Firſt, In the firſt place I will conſider, I 
whether the ſtatute enables any one to de. 
viſe land he it not owner o, nor has any in- 

tereſt in, at the time when the will is made, 

but doth purchaſe lands in his TIN 8 


1 _—_ ſuch will. 


$ V5. it * F7 - re b 
Foe R . — we”, . * een 
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This * e on the 1 of that 


act, which f ſays, that all and every perſon 
6e and perſons having manors, meſſuages, lands 
„ and tenements, ſball have full and free 
5 Itberty to diſpoſe and deviſe the ſame by 


£6 his laſt will my teſtament :” — Whether | 
the word! having” makes it neceſlary, that 


the teſtator ſhould have the poſſeſſion of, or an 
intereſt in the land AT THE, TIME OF MAKING 


HIS WILL,—or, whether it be ſufficient that ' 
he have or purchaſe the lands, at an time 1” 


5 after making his will, before his death. 


To come at the meaning of this ſtatute, 
I will ſuppoſe this act lately made, and that 


| there had been no conſtruction made there- 
of, but that the queſtion was entirely new 
ama undetermined, that it were now res 


integra, —what then would be a reaſonable 
_ conſtruction of theſe words of the act; —in 


the next place I will conſider. what con- 


ſtruction this act ougbt to receive, as it has 
been already expounded and determined, 


and from the conſequences of uch deter- 
mination. 


As to what would be a reaſonable con- 
ſtruction, ſuppoſing it were to be made de 
novo, and to be originally expounded, I am 
of opinion, it would be a very reaſonabie 
conſtruction, that this act ſhould not enable 
any perſon to deviſe land he has not, nor is 


owner of, at the time of making his 4will, UN- 


LESS HE REPUBLISHES 17, which is the ame 


in ſubſtance, as new making it. 
The general rule in expoſition of acts of 


| 1 25 that all doubtful matters, . 


l 1 Where 


; 4 


140 


where the paint is in general terms, they 
to receive ſuch a conſtruction which may be agree- 
able to the rules of the common law, in caſes of 
that nature ;—for' the ſtatutes are not pre- 


ſumed to make any alteration in the com- 


mon law, further or other than the act. 
doth declare exprefsly; therefore, in all 
general raatters, the law preſumes the act 
did not intend to make any alteration; for 
if the parliament had that delign, tuey 


would have expreſſed it in the act. 


Now how will the common law dene 


ſbit matter before us? firſt, it is plain by 
the rules of the common hw, (that is, ſuch 


rules as are to govern conveyances and diſ- 
poſitions of eſtates,) that the law did never 
allow any perſon, by any conveyance at 


common law, to difpeſe of the lands he had 


not, or had no right or intereſt in, at the 
time of maxing and executing ſuch conveyance; 
10 is 1 Int., 265. it is there ſaid, “ if one 


: < releafe all the right he has, and all the 


“right he ſhould or could have for the fu- 
F 52k tho' in expreſs words, which ſuffici- 
& ently ſhew the intent of the party, yet 
** fuch releaſe is void as to any after-right,” 


and was never yet contradicted. 


However, there are ſome exceptions to 
this rule, as to releaſes of future rights, that 
is, that in ſome caſes a man may releaſe a 
future right, tho? by the bare releaſe it can 
never paſs 3 as the 1 I». which I cited be- 
fore, —If there be father and ſon, and bas 
ſon diſſeiſe the father, and being in poſſeſſia 
makes. a 22 in fee, in Wo Uſe: of. his 

father, 
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father, tho' no right or eſtate is yet de- 
_ ' ſeended on him from his father; yet hit 

feoffment will bar IH of 'Tr1s' future poſſible 
_ ſight, wHzn it does deſcend and come to Bim; 
but this is grounded on à particular reaſon, 
that is, becauſg he had more than a mere 
right, for he had the vosskss to of the land 


therefore might make a legal conveyance - 


— 


thereof; and the law favours extin wiſhment 


4 
5 


go together ; beſides a feoffment is of a high 


conſideration in the law, becauſe execwed 


by livery, and cauſes a tranſmutation of the 
poſſeſſion, and therefore is carried to the ex- 
tinguiſhment of FUTURE RIGHTS, in favour 9 
him cho has the tonveyance ©: for by this feoft- 


ment he did-not convey a bare right only, 


but might by law make a feoffment thereof, 
and by. implication on ſuch feoffment and 
livery, all future rights of him who made it 
are extinguiſhable ; for being in poſſeſſion and 
conveying the land itſelf, he conveys all rights 
brtending thereon, whether preſent or future; 
but yet this doth not bar his heir at law; 
for he may enter notwithſtanding, and as 
to him the right is not extinguiſhable abſo- 
lately, tho' at the ſame time the feoffment 
is good againſt him who made it.— This 
general rule again admits of another excep- 
tion, and that is in the caſe of a releaſe 
with «warranty ; where a man makes a fevft- 
ment with warranty, that warranty will bar 
@ FUTURE right, and that will go to the heir 
and bar him too; but then, Hat is ground- 
ed on a particular reaſon, for zh? warranty 


bars to avoid circuity of action; for if the 


heir 


5 
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heir of him who made the warranty ſhould 
recover the land againſt his father's gran- 

tee, this land when deſcended to him, would 
- be- aſſets in his hands, and be liable to the war- 
ranty, ſo that it works an extinguiſhment 
of his future right by .rebutter. 


* 


* There is no caſe, that by any legal con- 


veyance at common law a man could con- 


vey lands he had no right. to, nor in paſſeſſion 
« way Fog THE TIME of ſuch conveyance: in 
the caſe he had not the poſſeſſion, nor 
any preſent right; but if he had, by the 
releaſe it would have been extinguiſhable to 
Him who had the poſſeſſion, becauſe he who 
had the poſſeſſion, (which the law favours,) 
_ - ſhould not be diſturbed ; but future rights 
it was never extended to. 9 
Feet the law has allowed releaſes of rights, 
which are in the nature of poſſibilities; a 
man may releaſe to him who has the poſſeſ- 
ſion a poſſible right only, tho? it does not 
allow him to transfer or convey away o 4 
Aranger ſuch right; and that is the reaſon 
the law allows a man to releaſe an executory 
intereſt in a term deviſed to him, and is in 
the nature only of a, poſſibility; but yet he 
cannot aſſign it away to a third perſon, tho” 
be may, as I have fajd before, releaſe this 
right 10 the poſſeſſor of the land by way of 
_ extinguiſhment; ſo that the rule of con- 
ſtruction of conveyances at common law 
will be the ſame rule to expound this flatute ; 
but to narrow this queſtion a little more, I 
agree that deviſes of land have not been 
- ſubjeQ to the Arict rules of conveyances at 
| „„ 5 _._, common 


„ and Revocations. 


common bw, becauſe, the law favours diſpo« 


tions by will, to make them agreeable to 
the intent of the teſtator ; ; Whereas convey- 


ances at common law ſtand on a different 


foot In the caſe of wills the teſtator is 
 inopt concilii, and has no opportunity of ob- 
ſerving the formalities of law; therefore 
wills are not in all caſes ſubject to the rules 

of conveyances at dee law; but then 


all this is grounded on the ſuppoſition that 
the teſtator bas wherewithal 2 make diſpoſi- 


tion of. 


Let us then conſidet Hot the law 1 


conſtruction in what comes neareſt to wills, 


and that is conveyances of land 10 uſes, which 


the ſtatute of the 27 Hen. 8. hath executed 


into poſſeſſion; he rules of conſtruction in 
theſe caſes are the 9 proper rules to be 


adapted to wills. 


Wills have been all along conſtrued ac- 
cording to the intent, and ſo has the law. 
always ſupported thoſe conveyances to uſes, - 


- on the ſuppoſed intention of. the party to 


fupply little defects, as may be ſuppoſed to 


be in them. 


Now, by conveyances to uſes at common 


law, could any man convey an uſe in land 


which he had not at the time of making the 


- conveyatice'! ? Surely he could not; and 


that is plainly proved by the caſe of Telver- 
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ton and Telverton.— there the father cove- 3 Cre. 40. 


nanted to ſtand ſeiſed of lands which he af- 
terzeards ſhould purchaſe, to the uſe of him- 
ſelf for life, and afterwards to his youngeſt. 
ſon and his heirs ;—efterwards he purchaſed; 
| yy and died; and the 1 was, whe - 
| NN 15 ther 


27 H. 8. c. 10 


10 Rep. 85. 
Holt 750. 


\ 


ther the eldeſt, or youngeſt ſon ſhould. by 
rake Tt; atid1t ws ele el, that 520 uſe : 
could ariſe to the vouNctsT /on, being of 
land that he had nat at THE TIME of making 
the tonveyance 3 and that is grounded on very 
good reaſons,” becauſe he cannot raiſe a uſe of 
land whith is not his own; for if a man who ' 
Kas no right to land can raiſe a uſe of that 
land, then fte at be ſame time might raife 
tſer; for it cannot be denied but that he 
Who is owner of the land may diſpoſe of it, 
and raiſe what uſes he pleaſes, and that he 
is the proper perſon on à ſale, to declare the 


* 
ot - 


uſes.” It is impoflible the ſame land ſhould 
be to the purchaſer for life, with remain- 
” | der to his youngeſt ſon and his heirs, and at 
” the fame time be to him and his heirs; theſe. 
would be contradictory uſes, being at one and 
the ſame time, as being declared by different 
mermnons” . 
It is allowable indeed, for a man to cove- 
nant that he cui purchaſt lands by ſuch a 
time, and levy a fine thereof, and that the. - 
ſame ſhall be and enure to ſuch and ſuch uſes. 
But the reaſon f that is, when the lands 
are purchaſed, and ine levied, the, uſe ari- 
ſeth on the fue, an not on the deed made 
by him before he was owner of the I1.nd; 
and tho” he could not declare the uſe before 
be had the land, yet the fine raiſes: the uſe, 
and the deci made before is only an evidence of 
his intention that At ſhould be to ſuch uſes, 
if no uſes were [declared at the time of le- 
vying the fine, for at that time he might 
declare other uſęs; but no other uſes being 
declared, that deed ſerves for an evidence 


*s 


—— 
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che intention of the party, no other i in- 


tention appearing. 
' To apply tha; to this caſe; here! is a con- 


veyance made, whereby land is diſpoſed of 


which he had not at the time of making the 
will, and is a diſpoſition to take effect in 
future, and ſo was that caſe, a grant aud diſ- 


poſition of land when he ſhould purchaſe it; 


ſo this will cannot be a preſent diſpoſition 
of what he had not, but a declaration how 


the land ſhould go at his death; but it is 


very plain that making the will is the founda- 


tion, and is an INCHOATE diſpo/, tion; ſo that g, Part. 
if the deviſor has not the land at "the time, Ca. 1 51 


will it not paſs. 


There is yet a further reaba- why wills | 


ſhould receive ſuch a conſtruction as conv 
ances by way of uſe, and why they ſhou d 
imitate ſuch. conveyances;—becauſe it ap- 
pears that the ſtatute of wills was made 79 
 Fupply the power of declaring uſes by laſt wills 
and teſtaments, which they had before the 
_ 27th of Hen. 8. of uſes; for thoꝰ the ſub- 


jects, before the 3ad of Hen. 8. of wills, had 


not any power to diſpoſe of their lands by 
their aſt wills, yet they had what was tan- 
 famount, which was à power to declare uſes 5 
for before the 27 Hen. 8. (which executes 


the poſſeſſion to the uſe,) all the lands were 


ſubje to the ceſtui qui uſe, and he had a 


Power to declare the uſe of land; the truſ- 
tees had the poſſeſſion as he thought ſit, 
either by deed or will, ſo that in effect he 
had a power of deviſing by will by declaring 


the uſes the iru feces uw 92575 el 1 bis Rey: 
his. 


* 


: 


* 
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| n nn the 27 Hen. 8. came 
and executed the poſſeſſion to the uſe, then 


the ce/tui que uſe had no ſuch power of de- 
claring the * as before, becauſe THEN the 


ußſe and the land were the ſame thing, being 


united together ; and that is the reaſon why 


this ſtatute of wills, gave men power to 


diſpoſe of their lands by will, which was 
given in lieu of hat power which ce/tut que 
z//e had before, of declaring the uſes of the 
land as he. thought fit; therefore there is 
great reaſon that a will ſhould receive the 


Fame conſtruction. 


But it is objected, that a In; 18 not to 
be conſtrued according to conveyances by 


dieed at common law, —becauſe a will is n 


preſent and. immediate diſpoſition of land, 
and is not like a deed which takes effect im- 


mediately by delivery; for in ſuch caſe a 
man mult have the land at the time, or elſe 


it is againſt the nature of che grant, or im- 
mediate gift, to diſpoſe of what he has not: 
but a will is another thing, it is only 4 


future poſton, in caſe the man dies without 


any other alienation; and is ambulatory, 
and not completed or conſummated till his 
death; therefore good reaſon he ſhould be 
able to diſpoſe of the lands he ſhould have 


or ' purchaſe before his death, becauſe it does 
not take effect rill death. 


In anſwer to this objection, I ſhall diſtin- 
ih to what purpoſes a will does not take 


effect till death,—and to what purpoſes it 
does take effect from the time oY making, and 


| before: 


i 


3 ; ; 5 ; * : 5 
: « 5 53 x a * 2 f A . "Bf 5 : 
and Rewoecations. 


before death; it is true to many. purpoſes a Show. Parl. 


| wlll takes no effect till the teſtator's death; 
but on the other hand, to many other pur- 
poſes it takes effe from the time of mak- 
Indeed, as to veſting an intere/t in the de- 
viſce, the law has regard to the death of the 
party only; for no interęſt can veſt in the de- 


viſee.as long as the teſtator lives, . and a will in 


its own nature, is not to paſs any thing but 
on ſuppoſition of the teſtator's death; for 
it is a proviſion and direction how his 


eſtate ſhall go, when he can keep them no 


longer. Where a man deviſes lands to ano- 
ther, and the deviſee happens to die before 


the deviſor, this is a void deviſe, and the 


lands do not paſs; for if they ſhould, 7he 


heirs of the DEVISEE muſt take, contrary to the 
intent of the deviſor; for by the will he 


Vas intended to take by deſcent, and if the 
lands paſs, he muſt now take by purchaſe. 


In this regard alſo, a man's wife may 


take by his will, tho” ſhe cannot take by any 
conveyance at common law, for the will 
not taking effect in point of transferring an in- 
tereft till after the huſband's ſþe is in the na- 
ture of a ftranger, ſo the land will well paſs 
to her; and in many other caſes of this na- 


ture a will takes no effect till the death of 


the teſtator. | 5 Sol 
But when you conſider another thing ne- 
ceſſary to make a will good, as a necellary 


Fe” 4 


ualification in the teſtator, which is,— - . 
the power and capacity of diſpoſing by his 


will,—there (I take it) the law regards the 


1 „ 


| Y \ 
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time of making the will, and as to the power of 
diſpoſing by will, that confiſts of ſeveral 
"INTERNS: 0s, 5 
Hirt, To enable the teflator to diſpoſe by 
will, or any other way. the law requires 
that he ſhould have an intereſt in the thing 
he is to diſpoſe of; and if he have no inte- 
reſt in the thing to be diſpoſed of, how can 
he be faid to have a power of difpoling? 
Secondly, The teſtator muſt not only have 
an intereſt in the thing deviſed at the time of 
making the will, but mu/ have à diſpo/ing 
mind tos, he muſt have ability and capacity 
min point of diſcretion and underſtanding, As A 
RATIONAL MAN; and theſe two qualificati- 
ons are neceſſary to make up the power of 
diſpoſing; and this power mult be perfect 
and complete af the time of making the will, 
and none of theſe qualifications coming af- 
ter, tho* before the death of the teſtator, 
' will make this power. good, and the will 
Hectual in law. Theſe are perſonal qualift- 
cations, and muſt be had at the time of dĩſ- 
poſing, and will be too late to come after. 
As to qualifications in point of diſcretion, 
if a man be un compos, and not in his right. 
ſenſes at the time of making his will, tho” 
he afterwards, and long before his death, 
becomes a man of ſound judgment and me- 
mory, yet the. will is à void «ill, and can 
dy no means be made good, becauſe he 
wanted the diſpoling power at the time of 
the diſpoſition, which was at the time of 
making bis will;—the law is the ſame of a 
feme covert. If a married woman makes a 
will, tho? ſhe become a widow and unmar- 
t. ed before ber dęath, yet ſuch is a void +8 


- 
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= without re-publication ; 10 the A 72 . 


regards the time of making only ; ſfſo in the 
* 5 an infant, if he makes a will, tho” 
he be of age, nay, tho' he be ever 10 old, 
when he dies, yet it is a wid deviſe, becauſe 
he had nor diſcretion, nor a diſpoſing power 
gt the time of making; - for it is 1 which 
the law regards in theſe caſes, and noT the 
time of the 'DEATH of the teſtator. 
As to thg other point, or neceſſary qua- 
lification, which goes to the power of diſ- 


poling, which is his ownerſhip of the land, 


the law requires that to be complete at b 
ime of making the will; conſider, as 10 


THIS point THE LAW is VERY STRICT, that 
the teſtator ſhould have a diſhofeng power at 
the time of making the will; Sr ke is fo fas : 


from allowing a /ub/e ot . power by acquj» 


fition after to TR the will good, that 406 


aw requjres 4 me, of the SAME 
intereſt the deuiſor HAD AT THE TIME of mak- 


149 


ing the vill, ro REMAIN UNALTERED, even g Lev. r08. 


to the time of the death, for that any, even 


the leg alieratiqn af this intereſt, is an Ac- 


TUAL reuocatjon of ſuch will ;—as where there 


is tenant in tail, and he makes his will, 1 5 


deviſes theſe lan ds away; now, tho 
hath an inheritance in theſe lands, and Der 


are his own, and he cquld diſpoſe of the 
abſolute inheritance in fee-ſimple by fine or 


recovery, yet if at any time after the making 


ſuch will, before his death, he ſuffers a re- 
covery ta him and his heirs, and ſo alters 


the eſtate from a tail to a fee, this is alſo ſo 


far from making his will good, that it is an 


ACTUAL revocation of the will ;—yet he was 
35 owner 


4 
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Law of Deviſe 


owner of the land at the time of making the 


will, and is no more now, only the e/tate is 


Show. Part. 
Caſes 154. 


altered, and he has now another ſort of fee ; 
—nay, the law is ſtill STRICTER as, where 
there is tenant in fee-ſimple, who deviſes 
his land to another, and er that, and 
fome time before his death, he makes a feoff- 
ment of theſe lands, to another for the uſe of 
himfelf and his heirs; tho" this to ſome pur. 
poſe is na alteration, for he is abſolute owner 
of the eſtate as before, yet this does not 
make the will good, but is a revocation there- 
of ; and fo it was adjudged in the caſe of 
ord Lincoln, tho' ſo ſmall an alteration. 
This ſhews the law requires that the teſta- 
tor ſhould have 2 complete power of diſpoſing 
AT THE TIME of making the will, and thar 
the power and intereſt he had at that time 
ſhould continue, and be the vExy ſame at the 
TT Ä⁰/ — 
_ Now if the law will not allow any, the 
leaſt alteration, of eſtate from that which he 


had af the time of making the will, but will 


rather work a revocation and deſtruction of 


the will, I do not ſec how the teftator's pur- 


chaſing. after can work here, to make the 
will good, when he had nothing, no intereſt 
in, or to, the land at the time of making 
the will; —this is a far greater alteration 
than from a tail, to a fee, or from one ſort 
of fee to another; for this, is an acquiſition 
of NEW right, and a new power ;—it is totally 
a new intereft purchaſed after making the 


will, when he had neither right or intereſt 


at the time of the will, which can never 
PF yk have 


8 
by 


d  Revocations. 


have effe&t to - ks. this will good, fo as 5 


give the power to diſpoſe of - = lands. 5 
In a will, the law requires the deviſor to 


have this power complete and entire, both 
in regard of the eſtate and intereſt to be diſ- 


poſed of, as in regard of his underſtanding 
d diſcretion, which are neceſſary to be 


had at the time of making the will; and tho? 
they happen afterwards, before his death . 


yet they come too late; ſo that if this act o 
wills were now de novo to be conſtrued, it 
would receive this conſtruction. that 4 
man having lands, ſo as to give him a power 
to deviſe 1 by will = virtue of the 
faid act, g be —— having at the time of 
making his Will, and ner at the time of his 
death only, 


received many uniform determinations agree> 
able to this conſtruction, this ought to be 
of great conſideration always,—that the la 


may be certain when there has been ſolemn 
determinations after long debates, and an 


acquieſcence under them, and when accepted 


and received. as @ rule of property, tho 1 70 85 


ſhould be diſſatisfied in their private ju 
ments. Were the matter to be newly W 


ſolved, it is but reaſonable we ſhould acqui- 
eſce and determine the ſame way TO PREVENT 


GREATER MISCHIEFS, . Which might ariſe 
from the uncertainty of the law ; now there 
have been /everal ſolemn reſolutions and ac- 


| en under than. that 4 MEN CAN- 


e 


 .. Secondly, But then in the ſecond place, | 
this being alaw made a long time, that has 


8 


. 
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— p 
_ we 4 


152 


= Dae. 


vor D:5POSE or Labs BEFORE Hs Has, 
THEM.” 


As to the caſe of Bree and Rigden, 120 9 
not take that to be a determination of this 


point; that caſe was; a man had lands in a 


certain pariſh or place, and made his will, 
and gave away all his lands in that pariſh; 
and afterwards, ſome. time before his death; 


purchaſed other /ands in the ſame pariſh z 


and the queſtion was, whether theſe new 
« purchaſed lands ſhould paſs or not; and 


held they would not: but that judgment 


was not grounded on this queſtion, whether 
he could deviſe lands he had not, but whe- 
ther the words of the will in point inten- 
tion would extend further chan to thoſe lands 


be had at the time of making the will, there 


being in that will no future words, nor de- 


clared intention of paſſing any lands he 


ſhould purchaſe in futyro ;—that the inten- 
tion of the teſtator was ſatisfied | in paſſing 


thoſe lands he had at the time of making 
the will; for GAG no future words: 


in the wat. it might be the intention of the 
teſtator, that he deviſee ſhould have the 
land at the time of making his will, and 
the heir at law have the new purebaſts' lands 


by deſcent. 


But there are ſome 0 in point, as But: 
ler and Baker's caſe in the third part, and 


Leonard Lovies's caſe in the tenth report of 
lord Cote; they expreſily go on the word 


<«< having at the time of making the will, 
and this has been all _ . as che 5 | 
| | 2 = 


Fx, 


2 and | Revorationi, + 
; _ an Penne ought to 0 therein. 
being ſo often ad ſo ſolemnly in this man- 
ner, determined; and now I am come to 
the ſecond point, on- which this depends, 
-that is, the cuſtom. | 


Whether tho' it ſhould be allowed that 
by will a man cannot diſpoſe of land which 


he had'not at the time of making the will, 


and which he purchaſed afterwards ;—yet, 
whether ſuch deviſe may not by fuch caſtom 
be made a good deviſe; 5 and I 1 of opinian 


it will not. 


The cuſtom * is, no more than chat 


gavelkind land may be deviſed by will in 


writing ; but there is no ſuch cuſtom Gund; | 
as that a man may deviſe gavelkind land 


chat he has nat, but only that pam land 
is deviſable. 
l it bes reaſonable conftrution of the 


of of wills, that to enable a man to deviſe ; 
he ſhould have the land at the time of makin ng | 


his will, why ſhould” not this cuſtom be 


expounded, fince the cuſtom is only to ena. 


ble a man e deviſe land:;—if it be a reaſona- 
ble conſtruction as to ſocage lands, why not 


as to gavelkind lands ?— There is no more 
particular reaſon in one caſe, than in the 


other, and the rather, becauſe all cuſtoms, 


Which are againſt the common law, ought 


to be taken Arictiy, nay very Arictiy, even 
Aticter than an act of Nr that alters 
; Me common law. 


It is a general rule, that een are not 
10 be enlarged BEYOND THE USAGE, becauſe 
it is the uſage and practice that makes the 
lah in ſuch caſes, and not the reaſon of the 
3 thing; 


ot 4 


ben 


thing; for it cannot be ſaid gut a "MN 
18 founded on reaſon, tho? an unreaſonable 
cuſtom is void; for no reaſon, even the 
higheſt whatſoever, could make a cuſtom, 


or law; it is no particular reaſon that makes 
any cuſtom or lav, but uſage and practice 


itſelf, without regard to any reaſon for ſuch 
uſage; therefore vou cannot enlarge ſuch 
cuſtom by any parity of 'reaſon, ſince rea- 


tom. 
In e of acts * parliament it 


is otherwiſe, and there is a greater latitude 
allowed in them, and the reaſon which in- 


duced the legiſlature to make ſuch acts to 
take away the common law may be, and is 


_ uſually, urged in, in many conſtructions of 


them; therefore in doubtful caſes we may 
enlarge the conſtructions: of acts of parlia- 


ment according to the reaſon and ſenſe of the 


legi/lature, expreſſed in other parts of the 
acts; or, conſtrue them by cagſidering the 


frame and deſgn of the whole : but it-is not 
fo in the caſe of a cuſtom, becauſe not 


founded on any particular. reaſon, for the 
reafon of the common law is againſ# it; but 
the law allows uſage in particular places to 
uperſede the common law, and is the local 
ww, which is never to be extended farther 
than the Age and practice, which amajces 
it Mr, 


Now there is nothing bere found 1 a 


uſage, to deviſe lands which a man had not, 


or which he ſhould e rewards purchaſe ; - 
t 


then we muſt enlarge 


cuſtom to deviſe 
an which the iber had not at the time 


\ 


Jon hath no part in the making of ſuch cuſ- 
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law. 
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- of ako his will, which is beyond a REA. 
SONABLE conſtruction; : for tho? it be lawful 


and cuſtomary to deviſe lands a man has, 


yet it does not follow by the ſame reaſon, 
that a man may deviſe the lands he has not, 


it being 2 different conſideration, becauſe 
the common law enables a man to diſpoſe of 


what he haz ; but there is not the ſame pa- 


rity of reaſon to di po of what he has not, 
25 a thing again 


to be carried in parity of reaſon further than 
in cuſtom, which ought to be conſtrued 
more ſtriAly. than it would. be at common 


But then it is rcd rede, that this 


cuſtom is a general pbtmer of di iſpoſing, as far 
as a man may, his goods and c attels at com- 


mon law, which be may deviſe in manner 


as is contended the lands ought to go in 
this caſe; for it is ſaid (ſay they) in Fitzher- 


bert's Natura Brevium, that the cuſtom of 


gavelkind is to deviſe lands -tanguam bong 


iP catalla ; but ſurely theſe words do not 
prove that gavelkind Fig by ſuch cuſtom my 
be diſpoſed of to all purpoſes, as goods and 


chattels; there is moſt certainly a great dif- 
ference between a deviſe of lands. and a 
devile of goods and chattels ; for goods and 
chattels were always teſtamentary things. 


lf a man makes his will, the law gives all. 
his goods and chattels and perſonal eſtate ' 


to his executor ; by his being named exe-. 


cutor * has a right | to all the perſonal ef... 
"+." 


F? ; * f 6 
i * 
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reaſon, that any man 
d have a right to diſpoſe, when he had 
| is 1 fo to aiſpols of; therefore ought not 
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tate; andif a nian made no will, the ordinary 
diſpoſed of the inteſtate's eſtate, till the ſta, 
adminiſtration was made; 


tute of granting Iminiſt 
ſo as to the perlonal eſtate, the law appoint- 
ed no perſon who ſhould go in ſuccęſſion as 
to 7hat, unleſs the teſtator diſpoſed of it; 


but as to the land, the hw has appointed 


the heir to repreſent the anceſtor, and to 


ſucceed him in his inberitqnce ; therefore 
lands ought not to go from the heir, to 
whom the law has given them, otherwiſe 


than as expxeſsly deyiſed from him to ſomg 
Other» : £7 5 


* 


goods and chattels by his will, to the lega: 
tees yet they all paſs to the executor, and he 
has them all in the nature of a TRUSTEE, and 


he alone has a title in law to them, and no- 
thing paſſes to a legatee, nor can a legatee 
take any thing to him deviſed until the exe: 
- cutor aſſent; ſo that this in effet amounts ta 


no more than a direction to the executor 


how he ſhall diſpoſe of the teſtamentary ef. 
tate, when debis and funeral expences are 


paid. „ 


'  * Feſtaments of goods and chattels are by 


the civil law of N conuſance, and 
ſubject to the rules of the ſpiritual court, 
5 to be governed by their law ; but as to 


lands, nothing enables a man to take but 
the common. law, and the heir is in by de- 
ſcent, as being a perſon appointed by the common; 
law to. ſucceed: and repreſent his anceſtor ; and 
il lands are deviſed away by will from the 
heir, they paſs immediately by the will to the 
CD e deviſee; 


And tho! the teſlator doth difpoſe of his 
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deviſee; ſo that there is a great diſſerence 
between a diſpoſition of lands, and of goods 
I) he caſes cited at the bar to ſupport the 
deviſe were Brook 1 15. title Deuiſe; Fitzher- - 
bert and Statham's Abridement 11. the ſame 
title ; and theſe were preſſed as authorities . 
All theſe cafes were founded on the year 
book, 39 Hen. 6. 1 have looked into that 
book, but it does not by any means warrant 
| ſuch opinion; for the principal caſe was na 
more than this j—a man deviſed land, and 
was afterwards diſſeiſed, and then died; the 
queſtion there was, whether it was a good 
e will, becauſe he did not die ſeiſed; and 
the book ſays, But ſuppoſe a man ſhould. 
after making his will purchaſe lands; and 
there is no reſolution to hat, but only a 
query; — ſo that theſe books are only collec- 
tions from, and inferences upon, 39 Hen. Aq. in Eg. 77 
6. which warrants no ſuch thing, but ra- Greenhill v. N 
ther the contrary; eſpecially if it be conſi- Greenbill. d 
dered that caſe muſt be on a cuſtom to deviſe, 
becauſe long before the ſtatute of wills,  _ 
Therefore I think for theſe reafons the 
plaintiff ought to have his judgment. 
J. S. ſeiſed in fee deviſed lands to his 
daughter for life, remainder to his 
right heirs male for ever, — dies, leaving his. 
randaughter heir at law, and a decegſed 
rother's ſon his next heir male'; the de- 
viſe of the remainder i ved. Daves and. 
"eorpers, 2 Hh , ws 
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Low of bog. 


Deviſe of lands to thiſtees, in truſt, if 
his eldeſt fon of A. turi prote/tart, then to 


ſuch (eldeſt ſon ;—this is a good deviſe, as 
not being 10 a papiſt, but a 8 Car- 
terer and Carteret, 2 Will. Rep. 32 


Deviſe to A. a protęſtant for li 1 remain 


der to B. 4 papift for life, remainder to C. 


a proteſtant ;—A. dies, B. being a papiſt is 


diſabled to take, and C. ſhall take preſently, 


in the fame manner, as if the remainder 


had been limited to a monk. Carrick and 

Errington, ibid. 361, 7 2955151 
The ſtat. of the 11 & 

diſables a papiſt from purchaſing lands, di/- 


ables him from taking BY PURCHASE, conſe- 
_ quently from taking by deviſe. ibid. 


Deviſe of lands to A. a proteſtant for life, 
remainder to B. a papiſt for life, remainder 
to. truſtees for the life of B. in truſt to let 
B. take the profits, and to-preſerve the con- 


tingent remainders:—the truſt to let B. the 


papiſt take the profits is void; but the truſt 


to preſerve the. contingent remainders is 


good. ibid. 55 
Deviſe of 100l. and 50l. per annum to A. 


and his heirs, and if 4. die without heirs, 


and if he go. about to e his eſtate ſhall 


then to a charity; A. dies without iſſue, liv- 
ing the teftator ; the will is void as to the 


bares and the charity cannot take. A.. 
rney General and Gill, 2 Will. Rep. 369. 
TM apiſt conforming at eighteen, 1s capa- 


ble of taking by deviſe made when under 


that age. Hill and Fi _y We. Lucas's Rep- 


481, 536. 
A deviſe to one and the "IP of his body, 


ceaſe, 


N 


12 Hy. 3. c. 4. which 
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1 Revocation.” 


; ceaſe, hd the lands go over to an hoſpital ; 
the deviſe over void, as an invention to cre- 
ate perpetuities. Company of Feruterer- and 

_ Chriff's Hoſpital, 1 Vern. 161. 


J. S. deviſed his eſtate to the drapers 


company and their ſucceſſors, iin truſt to 


convey the premiſſes to his godſon Matthew 
Humber/ton for life, and afterwards, on the 


death of the faid Matthew, to his firſt fon 
for life; and ſo to the firit fon, of that firft 
ſon for life, c. and if no iſſue male of the 


firſt ſon, then to the ſecond ſon of the ſaid 
Matthew Humber/ton for life, and fo to his 


firſt ſon, c. and in failure of fuch iſſue of 


ſaid Matthew, then to another Matthew 


Humberſton for life, and to his firſt fon for 


life, Nc. with remainders over to many of 
the Humber/ions (as the reporter thinks, ' 


about fifty) for their lives ſucceſſively, and 
_ their reſpective ſons, when born, tor their 
lives, — without giving any eſtate in tail to 


of them, or making. any diſpoſition of the fo. 
Per Ld. Chan. Cowper, Tho" an attempt to 


make a perpetuity for ſucceſſive lives be 
vain, yet ſo far as it is conſiſtent with the 


rules ef law, it ought to be complied with; 


| therefore his Lordſbip decreed, that all the 
ſons of the ſeveral Humberftons, already born, 


ſhould take eſtates for their lives, but that 


the limitation to the ſons unborn ſhould be in 
tail. Humber/ſton and Humberſton, 1 IWill. 


Reb, 332. 2 Fern. 7397. & C. rec n 


8. C. 


1 deviſ e all my lands, tenements ind 
5 lereditanenis i in Dale, and I have a manor 


in 


Cban. 4 5 5. 8. G. Gilb. Ker. i in Eq. 16. 


159 


160 Lau of Deviſes. 


in Dale, ſuch manor being an hereditament | 

in- Dale will paſs ; tho? perhaps it might be 

a doubt, if a man has lands, and alſo a ma- 

nor in Dale, of which the lands are not par- 

cel, whether by the deviſe of all his lands 

in Dale his manor will paſs ; per Ld. Chan. 

Talbot inthe caſe of Ha/lewood and Pope, 

Will. Rep. 322. ES VVV 
F. S. deviſes all his freehold houſes in . 

and hath zone but leaſehold houſes, theſe 

ſhall paſs; ſecus in a grant. 1 Will. Rep. 

5 + 286. „„ ++ 4 ; 


Ai. deviſedin the following manner: 1 
& make my niece executrix of all my goods, 
lands and chattels: the teſtator had a 
real and perſonal eſtate, but no leaſes or inte- 
reſts for years in any lands whatfoever ; and 
the queſtion was, whether any or what . 
tate paſſed in the lands by this deviſe ;”” Ld. 
Chan. was clear of opinion, that the real 
eſtate did not paſs by theſe words, and that 
te word /ands was not (as objected) uſeleſs, 
and to be rejected, for that in all probabi- 
lity there might be rent in arrear of thoſe lands 
which would paſs to the niece by her being 
made executrix. Piggat and Penrice, 1 Vol. 
Abr. Eq. 209. Ca. 13. Prec. in Chan. 471 
S. S. Gilb. Rep. in Eq. 137. Comynt 250. 
FJ. S. deviſes © all his lands in A. B. and 
cc C. and elſewhere ;*” the teſtator hath lands 
in A. B. and C. and lands of much greater 
value in another county; the lands in the 
other county hall paſs by the word . el/e- 
: where,” Cheſter and Che/ter, 3 Will. Rep. | 
1 . 3 | ; | 


2” 


* l * LON 
85 x * 
— 
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. 
/ 
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By the word lande: an 0 will not Vide Black. 


= 2 ; by 88 it may. Savuil and ©": 


vil, Forteſc. Rep. 35 


3 deviſed to 25 mag after in the "EE 


will to B. they ſhall take it between them. 
Contra, Ld. Cotes opinion, that the latter 


clauſe revoked the former. Ober. Fane 
and Fans. 1 Vern. go. ; 
J. 8. deviſes 300. to all the natural chil- 


dren of his fon by Mrs. Heneage ; the natu- 


ral children born after making the will ſhall 
not take; nay-the children in ventra ſa mere 
ſhall not take. Metham and The Duke * | 
Devon, 1 Will. Rep. 529. 5 
A deviſe to © relations” is tobe confined 
toſuch as would take by the flatute of diſtri- 
 G6utions ; but their ſhares as to the taki ng per 
Ho- 


capita and per ftirpes may be different. 


mer and Hole, Caſes in Eg. temp. Talbot 251. 


Deviſe to A. and his iſſue, remainder to B. 


2nd his iſſue, remainder to che heirs of A.— 
A. dies without iſſue in the life of the teſt1- - 


tor; B. dies in the life of the teſtator, but 


leaves iſſue, who is alſo the heir of 4. This 
iſſue ſhall nat take an eſtate- tail, as iſſue of 
B. nor the remainder in fee, as heir to A. 
Goodright and Wri bt, 1 Will. 397. 
- 8. deviſes to his wife for li 6, remain- 
der to bis grandaughter (who was his heir 
at law) for life, remainder to his own heirs 


male; à nephew, altho' he be next heir- 
male, cannot take by virtue of the laſt li- 


5 mitation, not dag bath: parts of the de- 


ſeription meeting in 
Tars, Free. in 1 589. 
„ M 


im. Dawes and Fer- 


"RE 


3. F. 17 
o, c: 


. 


* 
— 
x 
* 


— er 


58. devise the ſurplus of his * onal 


io to ſix. perſons, to each a ſixth part; 


Done of them dies in the life-time of the 
teſtator, this ſixth part ſhall be taken as 


undiſpoſed of by the eil, and go to the teſta- 
tor t next of kin. * and 3 2 2150 


> a Rep. 489. ; 


If lands be deviſed to 4. 390 his 1 


and A. dies before the teſtator, the heirs ſhall 


take nothing ; for heirs is a word of limita- 


| Lion, and not of purchaſe: agreed: per tot? 


cur. 1 Freem. 293. in C. © 
A termor of 1000 years, without im- 


peachment of waſte, deviſed the ſame to 


defendant, and if he die without iſſue, then 


do plaintiff; per 1d. K. this. being a deviſe 
after dying without Due generally, is void. 2 


Vol, Abr. Eg. 357. Ca. 3. 
A perſonal eſtate was deviſed to 7, S. and 


in caſe ſhe ſhould die without iſſue, then to 


B.—the deviſe over to B. is void. 2 Freem. 


Rep. 287. Ca. 357. b. 


A deviſe to A. with ſeveral ider 
and a remainder over to the. heirs-male of 
the deviſor—the deviſor had no heirs-male 
of his body at his death ;—it is a void limi- 


tation, and @ collateral meld cannot take by 
this deviſe.—In the King's caſe a grant to 
beir: male is void, but in that of a common 


perſon it is a fee, and the word male is idle; 
but heirs-male, fc. in a will are always in- 
tended of the body, and implies an ęſtate- tail. 
Ford and Offuifton, Ca. temp. O. Ann. 189. 
3 Salk. 336. S. C. a deviſe of a remainder 


10 his rig ht  btirs-male MUST be intended 


Fo 


Tight 


—4 


and Revocation. 


» riot be MEER of bis body, 8 no cal! 
beit. male ſhall take by ſuch a limitation by 
: way of remainder. 

Deviſe of a perſonal eſtate to B. and his 
iſſue, or to B. and if he die without iſſue, 


remainder over to C.—is veid, and the whole 


intereſt veſted in B. Gibbs and Barnardiſ- 


ton, Gilb. Eg. Rep. 79. Prec. in Chan. 343. 


8. C. P. 

In gectment and ſpecial verdict. Ho S. 
| poſſeſſed of a long term for years in lands, de- 
vifed them to 4. Sir St. Andrew St. Jobn, 
and his two brothers ſuccęſſiuely, provided 


that neither of them ſhould take ill after 


they are married; — Rowland the third bro - 


ther dies, Sir St. Andrew dies, the ſecond 


brother is leſſor of the plaintiff: the queſ- 
tion on the ſpecial verdict was, © whether 
„ this was a good deviſe to Sir St. Andrew 
St. John and his brothers? It was ob- 
jected, that this was a void deviſe for the 
uncertainty who ſhould take, by reaſon of 
the word ſucceſſively reſolved per tot cur, 
that the plaintiff ſhould have his judgment, 
\- | becauſe the deviſe is not void for the uncer- 


tainty. Ungly and Peale, 2 Vol. Abr. Eg. 


358. Ca. 8. cites Vin. Abr. tit. Deviſe (D) 
Ca. 19. Vide Lucas's Rep. 103. Ongly and 
Pead, S. C. '2 Ld. Ray. 1 0 Ongley and 
Peale, 8 CG. 

Tt has been faid, thatif an eſtate has been 


given to a man and bis i we, it is void for | 


the uncertainty, becauſe 1t ,not appearing, 
whether male or female; but that has been 
held and determined. ſince, not 10 be LAW 3 
ZE and 


— 


. ih. 


Woe 


Ut, Deviſe 


Low of Devi 


d yet it is well enough In a gevile; r . 


£ e in B. R. in the caſe of. Shaw and Weigh, 


Gilb. Eg. Rep. 28. 
Teſtator deviſed 550 (owing per pounds) 


| to his daughter M. and alſo de 


Mis daughter B.—per Cotoper C. . dabte⸗ 
3 deviſe to B. makes it extremely clear 


that the teſtator meant 5 gol. and it is as cer 
"rs and good, as if the Rnd (pounds) had 


been. expreſſed. Freeman and Freeman, 2 
Rol. Abr. Eg. 359. Ca. 11. cites Vin. Abr. 
00 . 

The Either in his will taking notice, that 


* his ſon J. had much diſobliged him,“ de- 


chres thus; I do hereby reſolve nat to 
ive him ary more than 200. a a year for 
ife, to be paid him quarterly.“ N. B. 


| This was a baſtard ſon, to whom the father 
Had by a former will given 8o/. a year; but 
in the ſecond will he takes notice of his in be- 


haviour at the univerfity, and deviſes that 
eſtate to his legitimate ſon: J. thall take 


nothing by this will, the words net amounting 
w 2 DEVISE. Holder and Holder, 2 Vol. Abr. 
My - hoy Ca. 12. cites Vin. Abr. tit. Deviſe | 


ys £ 'S; poleled of a term deviſed it to A. 


and B. and if either of -them died, and leave 
no iſſue of their reſpective bodies, then to 
C. —-His honour held that the deviſe over was 


woid. Froth and Chapman, 1 Will. Rep. 664. 


__ —Afterwards Ld. Parker, on an appeal, re- 


wer; td this decree. Ibid. - 


eviſe of lands to 8. and ce the heirs of 


« ” ib 28 FR S. died in * life-time of 
. 


7 


and  Revocatiqns, 
the PETE , this is in the nature of 2. 
| lapſed Frog 5p and the heir of S. ſhall take 
nothing. Wynne and Wynne, 2 Val. Abr. Eq. 
| Le. Ca. 16. ates Vin. Abr. tit, Deviſe (W c) 
ES | 
A. deviſed all that his meſſuage or te- 
«© nement in F.—to F. and his heirs, and 
« all the ret of his meſſuages, lands, Hr. 
« in E. and elſewhere, to F. L. in fee; H 
the devi ſee died in the life-time of the teſta- 
tor, ſo that this became a lapſed deviſe by 
his death. —In ejectment the ſole queſtion 
was, whether this latter clauſe of the will 
e would carry over the lapſed deviſe to . 
EL; me reſiduary deviſee; or, whether it 
& ſhould deſcend to the teſtator s heir at 
, law: [Held per cur”, that the deviſe 
of all the reſt and reſidue of my meſſuages, 
lands, c. did not convey what was expreſsly 
deviſed before, for the teſtator's intent ap- 
to be to give his whole eſtate to F. and 
is heirs in that meſſuage, and that at the 
time of the will made, he had no reſt and 
reſidue in that houſe, and the deviſe to FJ. 
being void, the houſe will go to the heir at law, 
Wright and Hall, in C. B. Porteſe. Rep, 
182, - 
A. bequeaths to her grandchild B. ſome of 
ber BEST * ; this void for the uncertain- 
ty; yet the court recommended it to the 
executor to give ſome of the beſt. linen to 


| 7 legatee. Peck. and Halfey, 2 Will Rep 
„„ „„ 


PVrecedenti 8 


| Procedents „ nn. SY 


IS ; is ; the E 1 = CIC of 
me A. B. of, Sc. widow and relict of 
C. D. late of, e. in the county aforeſaid, 


Gent. deceaſed: Whereas my ſaid late huC. 
band C. D. did by his laſt will and teſta- 
ment, bearing date on or about, ic. deviſe 


to me and my heirs, all that his manor, ca- 
peat meſſuage, meſſua ages, mill, cloſes, 


ands, tenements, and creditaments, in, 


Dc. in the ſaid county of, &, with their 
and every of their appurtenances, in trufl, 


to be by me ſold, or otherwiſe diſpoſed of, 
to and amongſt all my children by him on 


me begotten, in fuch ſhares and proportions 


as to me ſhould ſeem meet; except ſuch of 
his ſaid children who ſhould in his lifetime 
have received their reſpective portions ; and 


after ſeveral other deviſes and bequeſts, my 


ſaid late hufband by his ſaid will deviſed all 


there ſtand reſidue of hisperſonal eſtate what- 


ſoever, and whereſoever tome his ſaid wife, to 
bediſpoſed of by meamongſtmy children, at . 
ſuch time and in ſuch ſhares and proporti- 


ons as I ſhould think fit. And whereas my 


ſaid late ' huſband at his death left iſſue by 
me nine children (and who are all of them 
ſtill living) that is to ſay, three ſons, viz. 
George, by and Thomas, and fix daughters, 
viz. Jane, now the wife of of, 
Dc. Gent. M. then and now the wife 5 | 

| 0 5 + 


% 


and Revocationt. 


7 . ec. Eſq; and c. ſince mar- 
ried to, ant now the widow of 

- HBecof, Nc. deceaſed, and K. now the 
wife of © a of, Sc. Gent. and 
Anne and Elizabeth, not married: And 


whereas great of the faid premiſſes ſo 


deviſed to me by my ſaid late huſband” as 
aforefaid, had been before ſettled by him on 


me for my life by way of jointure; and 


whereas for want of a ſuitable purchaſer, and 


for that I did not think fit to ſell or diſpoſe 


of my jointure, I therefore have not ſold the 
ſaid real eſtate, but I have in my lifetime 
' advanced and paid to and for my fon 

and to and for each of my ſaid aaughters, 


the ſum of . a- piece, Fi or towards 
their reſpective portions and advancement ; 


and 1 haye alſo given to my laid RL TI 


the fum J. apiece, „ 
in money out of my own eee and the 


ſumof J. borrowed for them of my 


faid daughter ei for the 


payment whereof I have given my own 
bond (the faid . a- piece being for or 
towards their reſpeCtive'portiqns and ad- 
vancement). And whereas my ſon 


has by OE direction given his bond to my | 


faid | : conditioned for the -pay- 
ment of the ſum of e 


75765 and for which laſſ· mentioned ſum 
of J. J have made a deduction or al- 


babes to wy faid fon © out of a 
__ tum 


LY 
. N. 
2 E328 ; \ 
16 hs : 
* 


1 : ; 


7 my faid daughter 155 


Law of Devifes | 


ſum, or debt of £1 that was then due 


or owing from my ſaid fon : to me: 


a- piece, for or towards their reſpective por- 
tions; and I have likewiſe advanced and lent 


to my ſaid ſon ſeveral ſums of money 


+3 2 amount of l. or upwards, and [ 


my aid ſon Wing, N the 
world, and having a commiſſion of bank. 


like to be a very great loſer thereb 
n 


1 


- © Tuptcy againſt him. Now therefore I do 
hereby give, deviſe and appoint all and fin- 
| gular the ſaid manor, Vc. in the county of 


. aforeſaid to my fon - _ 


upon truſt that they or the ſurvivor of chem 
do and ſhall, as foon as conveniently may be 
after my deceaſe, ſell the ſame for the beſt 
price that can or may be gotten fur the ſame, 
and do and ſhall pay —— ply the monies 
ariſing by ſuch ſale (after a deduction of the 


* 5 


coſts, charges and expences attending the 


execution of the truſt hereby in them re. 


poſed, or relating thereto) in manner fol- 


lowing ; (that is to ſay) In truſt out of the 


monies ariſing by the ſaid ſale to pay to my 


daughter the ſumof J. and 
to my daughter thee ſym of . 


and to my daughter the like ſum of 


and not having as yet had or received 


30 : l, (my faid two daughters 


either 


* 


au Reuocalious. 


| either from me or my ſaid late huſband any 
partions more than the ſaid ſums of J. 
a-piece) and to my . 1, to my ſon 
ee r 8 and to my daugh- - 
ter ©" J. which J. to my daughter 
7 I direct to his paid into her own 
1. and that her receipt alone for the 
ſame ſhall be a ſufficient diſcharge to my lg 
truſtees, notwithſtandinghercoverture. / | 
I will that intereſt after the rate of 
© per cent. by the year be allowed for the 610 
au ge principal ſum out of the . 
and profits of the ſaid premiſſes ſo deviſed 
to be bold as aforeſaid,: from the time gf 
death until the ſaid remiſſes all þ bs 
| fold, or the ſaid che Lal He HE 
| — ſatisſied; and all the Tc and and reis 2 
of the. monies to ariſe by ſuch ſale I give, 
bequeath and appoint to my ſaid ſon 
bis executors, adminiſtrators and aſſigns 
| 15 his and their own uſe and benefit: and 
l dg hereby declare my mind and will to be, 


that if any — my faid children, or any f 


the huſbands of any of my daughters, Hall 
in any manner controvert any of the diſpo- 
ſitions or appointments herein before by me 
made as aforeſaid, or ſhall refuſe to ſtand to 
or abide by the ſame, or ſhall refuſe or NES» 
le& to do ar execute any reaſonable or pro. 
per act for canfirming the ſame, or for ſale 
of the faid eſtate or premiſſes at 
aforeſaid, for the purpoſes aforeſaid, being 
thercunto requeſted, then ſuch of my ſai 


children who, ad whoſe huſbands ſhall con- 
: e 


* * * 
5 


Law „Dene, 


trovert any of the diſpoſitions c or appoi nt- 
ments by me herein before made, or who 


 Hallrefuſe to abide by the fame, or ſhall re- 
| fuſe or neglect to confirm the fame upon 


requeſt as aforefaid, his, her and their re- 
ive wives and children ſhall be depri, 


ved of and loſe all benefit and advantage of : 


whatever is herein before 2 475 or appoĩnted 
to or in truſt of them feſ vely, or for 
a: e uſe or bene! it, and the ſame 
all be divided amongſt my other children 
who ſhall conſent 184 5 + vo * this my will, 
in proportion to what is herein before ap- 
pointed to ſuch of them reſpectively as afore- 
d; and in ſuch caſe I do hereby give, 
deviſe and bequeath to ſuch of my ſaid chil- 
dren who, or whoſe huſbands al contro- 


vert any of the diſpoſitians or appointments 


by me herein before made, or who ſhall re- 
fuſe to abide by the ſame, or ſhall refuſe or 


negle& to confirm the fame upon requeſt as 


1 ee all that undivided half an acre of 
that pi ece or parcel of meadow or paſ; 


ture land commonly called 
: ring and being at in the pariſh 
| of _ aforeſaid, confalning ten acres, 


four, c. or chereabouts, little more or leſs, 
the ſaid half acre hereby devifed lying and 
being in the moſt northward part of the ſaid 


land, called ala nd north on land 
called and weſt on land called 


andbeing e withthereſidueof the ſaid 
land called _ 5 now or late in the occu- 


1 5 7 of To hold to ſuch of my faid 


child 


* 


* ' 


and Revocations. 
child or children who, or Shed: hüben 
| hall controvert this my will. or refuſe or 
negle& to abide by and confirm the ſa me 


28 aforeſaid, his, her and their heirs, as te- 


nants in common, as and for their whole 
ſhare of right and intereſt in the ſaid whole 
eſtate deviſed to be ſold as aforeſaid ; and 
then I give, deviſe and appoint all the reſi- 
due of the ſaid manor, meſſuages, c. in 
the parith of | aforeſaid to m ſaid 
ſons CE a, "v2 and their heirs, 
in truſt, to be fold as aforeſaid, and the 
money to be applied for the benefit of my 
other children who ſhall confent and agree 
to this my will, in proportion to what is 
herein before appointed to or for ſuch other 
children reſpectively as aforeſaid, and in ſuch 
manner and form as the ſame is herein be- 
fore appointed to or for them reſpectiveh 
as aforeſaid. I give and bequeath all and 
fingular the 8080 and 95 debts, ef- 
| fects and perſonal eſtate whatſoever, which 
1 die poſſeſſed of, intereſted i in, or intitled 
Het as follows ; (that is to ſay) To my el- 
deſt fon I give the ſum of J. and 
I do hereby forgive him the nm of” IL, 
out of the principal ſum of J. which 
he owes me upon bond; alſo I give to my 
ſon the ſum of 1. and in caſe 
he ſhall think himſelf obliged i in honour, or 
intend to pay to my eſtate the faid principal 
ſum of I. as he has declared, I do 
NT forgiye him the ſum as 1 part 
ET thereof; 3 


j 


7 


5 my ſon 


: Law of Deuiſer 
thereof; I give to my faid daughter. 
Ĩ. and to my daughter . 
and to my ſaid daughter . to 


* 


what I have before given; alſo I give to 


tze nm aof . in-canſidera. 
tion of the charge and trouble he will have 


in the execution of the truſts of this my 


will in him repoſed. To the poor of the 


iſh of aforeſaid the ſum of /. 


do be diſtributed amongſt them at the diſ- 
_cretion of my executors, Alto I give to the 
8 and of, Vc. the ſum 
of J. upon truſt, to be placed out in 


the purchaſe of new S. S. annuities, or other 
good government or other ſecurities, in their 
names, and theintereſt and dividends thereof 


from time to time to be paid to my daugh - 


ter or her order in writing during 
her life, for her ſole and ſeparate uſe, ex- 
cluſive of her huſband ; and I will and di- 
rect that her receipt or order in writing 


for the ſame under ber hand, from time to 
time ſhall be a ſufficient diſcharge for the 


fame, notwithſtanding her coverture: but 


if my ſaid daughter tfhallfurvive her huſ- 
band then from and after his de- 


ceaſe 1 give tha faid J. and the ſtocks 


or ſecurities in which the ſame ſhall be in- 


veſted, to my ſaid daughter for her 
own uſe and benefit, and to be at her own 


diſpoſal; and I direct the ſame to be paid, 
aſſigned or transferred to her ! 
but in caſe my ſaid daughter 


5 
; * 


I. over and above 


bo "RAE TAEREY © —— 4 d_}_.DÞ 1 1 we 


ly: 
hall 


thereof, to be 


to die in the lifetime of her faid 


© happen 


' huſband, then and in fuck caſe I do give 


and bequeath the ſaid © . or the ſtacks 
or ſecurities in which this ſame ſhall be in- 
wo, from and after the deceaſe of my ſaid 


taining that age or death, which ſhall firſt 
happen, the dividends, intereſt and profits 
ied for his maintenance 
and education: but if my ſaid daughter 

| ſhall die in the lifetime of her 
nid huſband, and the ſaic _ ſhall be 
dead at the time of her deceaſe, or ſhall 
dic afterwards before his attaining his age of 
twenty-one years, then and in ſuch caſe, 


from and Rag the death of my faid daugh- | 
ter and of the ſaid which 


ſhall laſt happen, I give and bequeath the 


" faid © JI. and the ſtocks or ſecurities in 


- which the ſame ſhali be inveſted, unto ſuch 
child or children of my faid daugh ter 


and the faid © and ſhall attain the age a 


or ages of ſixteen years reſpectively; and in 
caſe of no ſuch ſurviving child or children, 


or who ſhall live to attain that age, then I 


give and bequeath the ſaid J. or the 
or ſecurities in-which the ſame ſhall 


be inveſted, and the dividends, intereſt and 


profit thereof, from and after the deceaſe. 
of the ſurvivor of them my ſaid daughter 
the ſaid and of ſuch ſur- 
. viving child or children, if any, * 
1 7 fore 


8 | 


hter „ anto-- if he ſhall 
| 3 living, and when he ſhall attain his - 
5 of twenty-one years, and until his at- 
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fore, the age of. ſixteen years, unto. fuch | | 


child and children of my ſaid fon. © 
as ſhall be then living, equally to be divided 


between them, if more than one, ſhare or 


Fares alike. Alſo I give to my grandavgh- 
ters and children of my 


daughter the ſum of 1. apiece, 
to be paid them reſpectively at their reſpec- - 


tive ages of twenty-one years, or days of 
marriage, which ſhall firſt happen ; and in 


the mean time I direct that the ſaid two ſums 
of /. be placed outatintereſt in the 
purchaſe of new S. S. annuities, in the names 
of my executors, and that thc dividends 
and produce thereof to be applied from time 
to time for my ſaid grandaughters mainte- 
nance and education (as my ſaid executors 


| ſhall think fit) until their reſpective ages of 


rwenty-one years, or marriage, which ſhall 
firſt happen; and if either of my ſaid two 
grandaughters ſhall be before Nach age in 


_ the lifetime of my ſaid daughter 
then I give the ſhare of ſuch of them as 
Hall fo die, equally to be divided between 


the ſurvivor of them and my faid daugh- | 
ter but if my ſaid daughter _ 


| ſhall be then dead, then I give the whole to 


the ſurvivor of my ſaid grandaughters ; but 


if both of my ſaid grandaughters ſhall hap- 
pen to die before attaining the age of twen- 


ty-one years, or marriage, then I give and 
In the whole of the ſaid ſeveral ſums _ 
J. and J. and the ſtocks or 


fue in which the ſame ſhall, be in. 


8 veſted, | 


4 | 2 
\ [ . 
* 9 : 
\ * 6 - 
- 1 2 VS, n q * 
* . „ SS 


' veſted unto my ſaid daughter 
in caſe he ſhall be then living, for her own 


VF 


uſe and benefit. Alſo my will is; that my 


plate, watch, jewels, books and houſehold 


ſhall be diſtributed and difpoſed of 
according to ſuch direQtions as I ſhall leave 


in a paper written with my own hand, and 
incloſed in, or annexed to this my will; 


alſo I appoiat and direct that all my wearin 


apparel (except what may be otherwiſe diſ- 
poſed of by me in the N 


d paper writing) 
be delivered over to my daughter 
for her ſole and ſeparate uſe. And I d 


hereby declare my mind and will to be, 
that if any of my children, or any of the 
huſbands of any of my daughters, or any 


other perſon or perſons intitled to any legacy - 
or legacies by this my will, or to any in- 


tereſt therein,or in the premiſles, ſhall in any 
manner controvert any of the gifts, deviſes, 
diſpoſitions or appointments hereia by-me 


made, or ſhall refuſe' to ſtand or abide by 
the ſame, or ſhall refuſe or negle& to do or 
execute any reaſonable or proper act for 
confirming, eſtabliſhing or carrying into ex- 
ecution the ſame, being thereunto requeſted, 


then that ſuch perſon or perſons who, or 


-whoſe huſband controvert any of the gifts, 
_ deviſes, diſpoſitions or appointments by 


me herein before made, or who ſhall refuſe _ 


to abide by the ſame, or ſhall refuſe or neg- 


lect to confirm the ſame, upon requeſt as 
| aforeſaid, his, her and their reſpective wives 
and children ſhall be deprived of, and loſe 


g 
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all benefit and a- 


. part thereof, given or appoin 


2 


(ſave and except 
only as to his, "ag or their reſpective ſhares 

of and in the faid half an acre of land by 
me deviſed and appointed as aforeſaid) of 
whatever is in or by this my will, or any 
ted to, or in 


truſt for them reſpectively, or for their re- 
ſpective uſe or benefit; and the ſame (except 
as aforeſaid) ſhall be divided: amongſt my 
other children who ſhall conſent and agree 


to this my will, in proportion to what is 
herein before appojated to ſuch of them 
reſpectively as aforeſaid. hem, 1 deſire to 


be buried in the pariſh church of 
asnear the remains of my late huſband as 
conveniently can be ; alſo I give, deviſe and 
ath all the reſt, reſidue and remain- 
der of all my eſtate and effects, real or 
rſonal, e wee and dener, not 
rein before otherwiſe effectually diſpoſed 
of, after payment of my debts, legacies, 
and funeral expences, to my faid fon * 
I do hereby make, ordain, conſti- 


K — 
"NY 


' tute and appoint 


Executors of this my laſt will and teſta- 


ment, hereby revoking all former wills by 
me at any time heretofore made, and do 
declare this to be my laſt will and teſta- 


ment. In witneſs whereof I the ſaid 
the teſtatrix, have to this my laſt will and 


teſtament, contained in this and the 


ing ſkins of parchment, ſet my hand 
and ſeal (to wit). my hand to the vortimn of 
each of the ſaid _ _ ſkins,. Oy 


ow 


5 
: 
= 
| 
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hand and ſeal to this laſt Kin, and my ſeal 


at the foil of the top of the ſaid ſkins, where 
all the ſkins are fixed together, this | 


r 1758. + 


The writing contained in this 
_ and the prereding 
ſkins was ſigned and ſealed 
by the above named | 
and by her publiſhed and 
declared as and for her laſt. 
will and teſtament, in the 
e of us who have 
eretoſubſcribed our names 
in her preſence, and in the 


= ' preſence of each e 


„ THIS 
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= is the laſt will and teſtament of 
me A. B. of, c. Firſt, I will that all 
ſuch debts as I ſhall juſtly owe at the time 
of my deceaſe, and my funeral charges 
and expences, be in the firſt place paid by 
my executors herein after named. Item, I 

ive, deviſe and bequeath unto C. D. of, 

c. all and every my meſſuages, lands, 
tenements and hereditaments, and premiſſes, 
whereof I am ſeiſed in fee, ſituate, lying and 


being in in the county of 
and now or late in the ſeveral tenures or 
occupations of e or one 


of them, their, or one of their aſſigns, 
leſſees or undertenants; to have and to hold 
all and every the faid meſſuages, Sc. unto 
and to the uſe of the ſaid C. D. and his 


heirs for ever. Tem, I give, deviſe and 


bequeath unto of in the 
county of all my _y hold meſſua- 
es, lands, tenements and hereditaments, 


(and which I have lately ſurrendered to the 
uſe of my will) ſituate, lying and being in 
the ſaid county, and which now are or late 
were in the ſeveral tenures or occupations 
or: © - and br one of them, 
their or one of their afligns, leflees or un- 
dertenants; to have and to hold all and every 
the ſaid laſt mentioned meſſuages, lands, 
tenements, hereditaments and premiſſes, 
with their and every of their appurtenances, 


unto and to the uſe of the ſaid 


Fe and 
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and the heirs of his body lawfully to be be- 
gotten ; and for default of ſuch heirs, then 


do the right heirs of me the faid A. B. for 
ever. liem, I give, deviſe and bequeath 


_ unto ' o im the county of 
2 FEſq; all thoſe my meſſuages or 
tenements with their and every of their ap- 


purtenances, now in the ſeveral tenures or 


occupations of comme or 
their ſeveral — un eee or aſſigns, 


f ſituate, ſtanding and being 1 in the pariſh of 


in the county of f and all 
that my other meſſuage or tenement with 
the appurtenances, ſituate, 2 and be- 
ing in the ſaid pariſh of and near 
or adjoining to the faid two laſt mentioned 
meſſuages or tenements, and now called, or 
commonly known by the name or fign of 
the and heretofore in the tenure or 
occupation f his undertenants or 
aſſigns, but is now untenanted; and all that 
little building, meſſuage or tenement here- 
tofore in the tenure or occupation of 
ſituate, ſtanding and being in the yard or 
backſide, and heretofore belonging to, or 
lett with the ſaid laſt herein W deviſed 
meſſuage, and alſo all other my meſſuages 
or tenements, ound and hereditaments in 

aforeſaid with their appurtenances; 


to | have and to hold all and every the ſaid 


laſt mentioned meſſuages or tenements and 
premiſſes, with their appurtenances (ſubje& 


. nevertheleſs to, and charged and chargeable 


with the annuity, yearly rent or ſum 


of 
N 2 
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of J. herein after · mentioned) unto him 
the fad and his aſſigns, for and 
during the term of his natural life: and 
from and immediately after his deceaſe I 
ive, deviſe and bequeath all and every the 
me meſſuages or tenements and premiſſes, 
with their and every of their appurtenances 
(ſubject to and charged and chargeable with 
 theannuity hereinafter-mentioned(untoand 
to the uſe of in the county of 
and the heirs of his body lawfully begotten, 
or $0 be begotten; and for default of ſuch 
heirs, then to my own right heirs for ever; 
and I do hereby give, deviſe and bequeath 
unto wife of and her aſſigns, 
for and during the term of her natural life, 
one annuity, or clear yearly rent or ſum of 
I. of lawful money of Great Britain, 
free of taxes and all other deductions, par- 
' lamentary or otherwiſe, to be iſſuing and 
payable out of all and every the 1aid haſt 
mentioned meſſuages and tenements and 
premiſſes, and to be paid and payable by 
equal half-yearly payments, at the two 
moſt uſual feaſts or days of payment in the 
year, that is to ſay, the feaſt of the An- 
nunciation of the Virgin Mary, and 
Saint Michael the archangel ; the firſt pay; 
ment thereof to be on ſuch of the =: 
feaſts as ſhall firſt and next happen after 
my deceaſe; and I do hereby charge and 
ſubje& all and every the ſame meſſuages or 


tenements and premiſſes, to and with the _ 


payment of the ſaid annuity, yearly rent 


. 


— 
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will is, ee in an. the faid annuity, 


yearly rent or ſum of J. or any part 


thereof, ſhall be behind or unpaid by the 
ſpace of twenty-eight days next over or 


after either of the aforeſaid feaſts whereon 
the fame is herein before directed to be paid 


as aforeſaid, that then and fo often it fhall 
and may be lawful for the faid (the 
annuitant) and her afligns, to enter upon 
all and every or any part of the faid pre- 
miſſes charged with the ſaid annuity as 
aforeſaid, Ra diſtrain for the fame, or for 


fo much thereof as ſhall be fo in arrear, and 


all coſts and charges occafioned by non- 


payment thereof, Item, | 2 deviſe and 


bequeath unto n the 
county of all 15 my meſſuage or 


tenement (being part freehold N et part 


leaſehold) with the 8 . 


ſtanding and being in in the 
% and now or late in the pot n 
or occupation f his undertenants 


or aſſigns; and alſo all that my freehold 
piece or parcel of ground lying and being 
in or near an open field, commonly called 
or known by the name of the Town Field, 
in the pariſh of and now or late in 
leaſe to and all thoſe meſſuages, 
tenements, erections and buildings there- 


upon, or upon any part thereof now erected 


and built, and erecting and building, with 


| their and every of their reſpective appurte- 


danees; to have and to hold the faid meſ- 
„„ I: ſuages 
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ſuages or tenements, and piece or parcel of 


ground and premiſſes laſt above before deviſ- 


ed, with their and every of their reſpective 


appurtenances, unto the ſaid and. 


her aſſigns, for and ein Das term of her 


natural life, (ſhe and they keeping the ſame 
in good repair) and from and immediately 


after her deceaſe, I give, deviſe and be- 


queath the fame meſſuages or tenements, 
pieces or parcels of ground and premiſſes, 
with their and every of their reſpective ap- 
purtenances, unto the ſaid and the 
heirs of his body lawfully to be begotten; 
and for default of ſuch heirs, then to my 
own right heirs for ever. Item, I give, 
deviſe and bequeath unto the ſaid. 
all that my meſſuage or tenement, with 


appurtenances in which I hold by 


or under a leaſe from an: 


his wife (both deceaſed) or one of them; : 
and all my eſtate, right, title, term and 


intereſt of and in the ſame premiſſes, with 


the appurtenances ; to have and to hold unto 


the ſaid his executors, adminiſtra- 
tors and aſſigns, to and for his and their 


own uſe and benefit. Item, I give and be- 


queath unto of, c. the ſum of . 
of lawful money of Great Britain, to be paid 
within three calendar months next after my 
deceaſe. Item, I give and bequeath unto 

I. for to buy him mourning. 
(Here the teſtator gave ſeveral other lega- 


cies). All the ſaid laſt- mentioned legacies I 
will and direct to be paid within one calendar 


month next after my deceaſe. Item, I give 
„ 1 and 


* 
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and bequeath the ſum of _ J. of like 


money unto the managers of the preſby- 
terian fund in co be diſpoſed of as 
they ſhall think fit, and the receipt of the 


. treaſurer for the ſame fund for the time 
being to be a ſufficient diſcharge to my ex- 
_ ecutors for the ſame; and I give and be- 
queath the ſum . J. of like money unto 
the managers and truſtees of the charity 


183 


ſchool in for the uſe and benefit of | 


the ſaid charity ſchool, and I will that the 
receipt of two or three ſuch managers, or 
truſtees ſhall be a ſufficient diſcharge to 
my executors for the fame. [tem, I give 
and bequeath the ſum of I. of like 
money to and for the benefit of the .poor 
members of the ſociety or congregation of 
proteſtant diflenters in (whereof my 
15 father was miniſter or paſtor) tv be 
. diſtributed. in ſuch manner and proportions, 
and to ſuch objects, as my executors herein 
after named, or the ſurvivor of them, ſhall 


think fit. Hem, I give and bequeath the 


ſum of J. of like money unto 
of, e ans of, Os. their 
executors and adminiſtrators, upon the ſe- 


veral truſts, and to and for the ſeveral pur- 


poſes herein after mentioned and directed of 
and concerning the ſame, (that is to ſay) 


upon truſt that the faid and 
(the truſtees) and the ſurvivor of them, 


his executors or adminiſtrators, ſhall and 
do in his or their own names, or in the 


names of him or themſelves, and of fuch 
| "4A bother 
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other perſon or perſons as he or they ſhall 


think fit, from time to time put and place 


out the ſaid ſum of I. upon ſome 


publick or private ſecurity or ſecurities at 


intereſt, or lay out and inveſt the ſame in the 
purchaſe of ſtock in ſome of the publick 


funds, or of South Sea annuities, or other. 


wiſe employ and improve the ſame 4. 
in ſuch a manner as they my ſaid truſtees, 


or the ſurvivor of them, ſhall in his or their 


diſcretion or diſcretions think fit, and ſhall 
and do pay, apply and diſpoſe of the clear 
yearly dividends, intereſt and produce there. 
of, as the ſame ſhall from time to time 
ariſe and be received (over and above what 
{ſhall be ſufficient to anſwer and pay the 
coſts and charges attending of the execu- 
tion of the truſts by me hereby directed 


concerning the ſame J) unto and for 


the uſe and benefit of the miniſter or paſtor 
for the time being, of the ſaid ſociety or 
congregation of proteſtant diſſenters in 

| for ſo long time as the ſaid ſo- 
ciety or congregation ſhall ſubſiſt as a re. 
ligious ſociety of proteſtant diſſenters, and 
continue to meet and aſſemble together for 


the worſhip of God in their preſent place 


of religious worſhip, or elſewhere in 


aforeſaid, or the neighbourhood thereof. 


Provided nevertheleſs, and my will and 


mind is, and I do hereby expreſsly will, de- 
clare and direct, that in caſe at any time 


hereafter the ſaid ſociety or congregation 
ſhall be diſſolved and broke up, or that the 


ies : 


laws and ſtatutes of this realm ſhall diſal- 


low and prohibit the ſame ſociety or congre- 


gation from meeting together for religious 
worſhip, as proteſtant diflenters are now by 
law tolerated to do, then and in either of 
the ſaid caſes, and when and as ſoon as the 


ſame or either of them ſhall happen, the ſaid. 


ſum of JI. and all the intereſt and pro- 
duce from thenceforth to ariſe and be re- 


ceived, ſhall ſink and fall back into the reſi- 
duum of my perſonal eſtate by me herein af- 


ter given and bequeathed, and ſhall be, go 
and remain to and for the uſe and benefit of 
ſuch perſon or perſons, who for the time. be- 


ing ſhould or would have been intitled unto - 


ſuch reſiduum by virtue of, and-under this 
my will. Tem, I give and bequeath all my 
rings whatſoever, and ſuch pieces of my 

plate as are marked with my own name and 


arms, and my houfghold goods and furni- 
ture, and my wearing apparel, unto. the 


ſaid and all my ſtudy of books, 
and all other my plate (not herein before be. 
queathed) and all my ready money and ſe- 
curities for money, arrears of rent, debts 
to be owing, and all my ſtocks in any of the 


publick companies or funds, and all other 


my goods, chattels and perſonal eſtate what- 
ſoever (not herein before by me otherwiſe 
bequeathed or diſpoſed of). I alſo give and 


bequeath unto _ of, Sc. to and for 


his own uſe and benefit; and I do hereby 
make, ordain, conſtitute and appoint - 


and _ executors of this my laſt will 


and 
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and teſtament ; and T1 ive and bequeath 


unto the ſaid e ſum of 15 


for his care and Gn 5 one of my ex- 
ecutors and truſtees. Item, I do hereby au- 
thoriſe, impower and direct my ſaid ex- 


ecutors, and the ſurvivor of them, his ex- 
ecutors and adminiſtrators in the mean time, 


from and after my deceaſe, until the ſaid 
hall attain his age of twenty-one 
years, to manage and improv? the eſtate and 
fortune of him the faid by me 
hereby given him for his uſe and benefit, 
and to leaſe all or any part of his freehold, 


copyhold or leaſehold eſtates, and to lend 


and place out upon ſecurity or ſecurities at 
intereſt, or to lay out in the publick compa- 
nies or funds, or otherwiſe improve accord- 
ing to his or their diſcretion or diſeretions, 
all or any part of the monies belonging or 
ariſing from the ſaid eſtates and fortune of 


the ſaid and to pay unta and account 
with him the ſaid e all fach-- - 
rents, intereſts, produce and improvements, 


as ſhall ariſe from or be made of, and pro- 
duced by the ſaid eſtates, monies and for- 
tune hereby given, deviſed and bequeathed 


to him, when he ſhall attain his age of 


twenty-one years. And my will is, and I 


do hereby, intents declare, that my faid 


executors and truſtees, or either of them, 


their or either of theic executors or admi- 
niſtrators, ſhall not be charged or chargeable 
with or wecuntable for more of the afore- 


ſaid 
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ſaid monies and eſtates, than he or they 
ſhall actually receive, or ſhall come to his 
or their reſpective hands by virtue of this 
my will, nor with or for any loſs which 
ſhall happen of the ſaid monies and eſtate 
hereby b bo me given to the aid or 
of the aforeſaid fum of J. or in any 
part thereof, ſo as ſuch loſs happen without 
their wilful default and negle&; nor the 
one of them for the other o them, or for 
the acts, deeds, receipts, defaults or diſburſe- 
ments the one or the other; and alſo that 
it ſhall and may be lawful for them my ſaid _ 


_ executors, and each of them, their and each 


of their executors and adminiſtrators, in the 
firſt place, by and out of the faid premiſſes 
hereby deviſed to the fad *' , ref. 
pectively to deduct and reimburſe him and 
themſelves reſpectively, all ſuch loſs, coſts, 
charges and expences, as he or they, or 
any of them, ſhall ſuſtain, expend, or be 
put unto, for or by reaſon of the perform- 
ance of this my will, or the truſts hereby 


in them repoſed, or the management and _ 


execution thereof reſpectively, or any other 
thing in anywiſe relating thereunto; and 
385 I do hereby revoke, Oc. In witneſs 
Gy | | 
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THIS i is the laſt will and teſtament of 
me A. B. of 


of which will I have cauſed two parts to be 


written, both of the ſame tenor, words and 
form as this. Firſt, I defire that my body 
may be interred in the molt private manner, 
at the diſcretion of my executor herein after 

named; and whereas my daughter | 


wite of  hadonaly J. at her 
N r but have lately paid and given 
to the ſaid the further ſum of 


. and have alſo covenanted and agreed 


to give or leave to them the ſaid 
and his wife, or the ſurvivor of 


them, or their children or iſſue, or other re- 
preſentative, either in my lifetime, or in 


and by my laſt will and teſtament, at rhe 


time of my deceafe, the further ſum of 


1. which they the faid - and 
his wife, have covenanted and 


| agreed to accept in full for the advancement 


and preferment of her the faid 


out of all ſuch part and ſhare as they or ci- 


ther of them can or may, or could or might 
caim or pretend to, of, in, or out of all or 
any part of my perſonal eſtate, by virtue of 
the cuſtom of the city of London, or other- 


wiſe (except ſuch part thereot as I ſhould or 


might freely and voluntarily give or leave to, 
them or either of them by my laſt will and 
teſtament, or otherwiſe) : Now therefore I 
do hereby g give and bequeath the ſum of 
J. of lawful money of Great Britain, 

to 


to be paid by my executor herein after 
named within three calendar months next 
after my deceaſe unto the ſa and 
J, his wife, or the ſurvivor of them, 
or to fach other perſon or perſons, as for the 
time being ſhall be intitied to receive the 
ſame, according to the true intent and mean- 
ing of my ſaid covenant and agreement in 
that behalf entered into by me, and in full 
ſatis faction and diſcharge of and for the 
ſame covenant and agreement. tem, I give 
and bequeath untoſuch perſons whoſe names 
ſhall at the time of my deceaſe be found 
expreſſed or contained in any liſt, note or. 
other writing written or ſigned by me, the 
ſeveral and re ive ſum and ſums of mo- 
ney which ſhall be therein ſet down, men- 
tioned or expreſſed to be by me given to 
them reſbeAively. Lem, I give and bequeath 
unto my nephew = of, &c. in the county 
of and Mr. brother of the 
aid PF and to their heirs and affigns, ; 
for and during the natural life of my faid 
hter .._ an annuity or yearly 
6.9 de of... + 0Þ n 4d 
be yearly and every year iſſuing and payable 
out of all my manors, meſſuages, c. in the 
. upon truſt neverthe- 
leſs, that the ſaid --* + and leon 
ſhall and do pay, apply and diſpoſe of the 
ſaid annuity or yearly rent-charge of J. 
unto ſuch perſon and perſons, and for ſuch 
- uſes and purpoſes as ſhe the aid 
ſhall from ume to time, notwithſtanding. 


"Eh Law of Deviſee 


her coverture, by any note or notes in writ- 
ing under her hand direct or appoint, to 
the intent that the ſame may not be at the 
diſpoſal of, or ſubje& or liable to the con- 
troul, debts, forfeitures or engagements of 
her preſent or any after taken Y Thang, but 
only at her own ſole and ſeparate diſpoſal, 
and for her own ſole and ſeparate uſe and 
benefit. (The like to two other daughters. 
And then the teſtator goes on, and ſays) 
And it is my will and deſire that the afore- 
ſaid annuity ſhall be paid to my ſaid daugh- 
ter. by two equal half-yearly pay- 
ments, on the two moſt uſual feaſts or days 
of payment in the year (that is to ſay) the 
feaſts of St. Michael the Archangel and the 
Annunciation of the bleſſed Virgin Mary in 
every year; the firſt of the ſaid half-yearly 
payments to begin and be made on ſuch of 
the ſaid feaſts as ſhall firſt happen next after 
my deceaſe: and my further will is, that 
it ſhall and may be Jawful' to and for my ſaid 
truſtees, their heirs and aſſigns, from time 
to time, in caſe of non-payment of the ſaid 
_ annuities, or any of them, or any part of 
them, to raiſe the ſame by diſtreſs upon all 
or any part of the premiſſes charged there- 
with, together with the cofts and charges of 
| ſuch diſtreſs. And whereas I have already 
ſufficiently provided for my ſaid daughters 
| and at the time of their 
reſpective marriages with their now hul- 
bands, and for which I have all their diſ- 
charges; and have now likewiſe ſuſhciently 
provided for my faid daughter 1 
5 | \ In 


1 and Revocations. ; 


in manner aforelai; yet nevertheleſs, as 2 
further proviſion for my ſaid three daugh- 
ters, for their ſeparate uſe (over and above 
the ſeveral annuities herein before given for 


their benefit, for their reſpective lives as 


aforeſaid) I do hereby give and bequeath 


unto the ſaid © and their 


executors and adminiſtrators I. capi- 


tal ſtock in the united Ea/t-India company, 


upon the truſts herein after-· mentioned con- 
cerning the ſame (tliat is to ſay) As to one 
full third part thereof, upon truſt, that they 
my ſaid truſtees, their executors or admi- 


niſtrators, ſhall and do pay, apply and dif- 


poſe of the yearly dividends, intereſt and 
produce thereof, as the ſame ſhall from time 

to time (during the natural lite of my faid 
daughter ) ariſe or be received, unto 
the proper hands of her my ſaid daughter 
| or otherwile to permit and ſuffer 
| her my ſaid daughter to receive 
the ſame to and for her own ſole and ſepa- 
rate uſe and benefit, to the intent' that the 
Tame may not be at the diſpoſal of, or ſub- 


je& or liable to the controul, debts: or en- 
e of her preſent or any after taken 


huſband, but only at her own ſole and ſepa- 
rate diſpoſal, and upon further truſt that 
they my ſaid truſtees, their executors or ad- 


miniſtrators, ſhall and do, from and after 


the deceaſe of my ſaid daughter 


transfer and diſpoſe of the ſaid third part of 


the ſaid J. ſtock unto all and every, 
or lan one or more of the children or 


grand- 


\ 
: 


192 


| 4 ww Deviſes 


grandchildren of her the faid Which 
mall be then living, in ſuch parts, ſhares 
and proportions, manner and form, as ſhe 


notwithſtanding her coverture, or whether 


ſhe ſhall be ſole or married, by her laſt will 
and teſtament in writing, or any writing 
purporting to be her laſt will and teſtament, 
to be by her figned, ſealed and publiſhed in 
the preſence of three or more credible wit- 


neſſes, ſhall dire, limit, give or appoint the 


- ſame; and in default thereof, then'unto and 


amongſt all and every the children of her 
the ſaid which ſhall be living at the 


time of her deceaſe, equally to be divided 


between them (if more than one) ſhare and 


ſhare alike, and the child or children of 
ſuch of them as ſhall be then dead, in man- 


ner aforeſaid, and ſuch child or children to 
have his, her or their father's or mother's 


ſhare only, Provided always nevertheleſs, | 


that in caſe my ſaid daughter 
ſhall have no ſuch children or grandchildren 


living at the time of her deceaſe, then my 


ſaid truſtees, their executors or adminiſtra- 


tors, ſhall aſſign and transfer the ſaid third 


part of the ſaid U. ſtock unto. 
his executors and adminiſtrators, 
to and for his and their own vſe and bene- 


fit; and as to one other third part of the ſaid | 


I. capital ſock, upon truſt, that they 
my faid truſtees, their executors or admi- 


niſtrators, ſhall and do pay, apply and dif- 
poſe of the yearly dividends, intereſt and 
produce thereof, as the ſame ſhall from 


time 


1 * W ” 
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ſo to do, then all and every of the gifts, 


and) Raul, 


N 


And do t time (0 


or be received,” unto the proper 


fore.) And a as. to „ the remaining third part 


of the faid I. ſtock, upon truſt, Sc. 
(for another daughter's benelit, as before). 
And my will is, that the reſpective receipts 


of my ſaid ſeveral daughters alone, under 
their reſpective hands, as well for their ſaid 
ſeveral and reſpective annuities. or rent - 


charges to the perſon or perſons paying the 


ſame annuities and dividends, intereſt or 


produce, for ſo much thereof for which ſuch 
receipts ſhall reſpectively be given. Provi- 


ded always, and my will is, ye: org my ſaid 
three daughters and their reſpective. buf. 


bands ſhall (in caſe my executor requires it) 
give him, within two calander months next 


releaſe and diſcharge. from all their reſpec- 


tive further claims and demands whatſoever. 
out of my ſaid cſtate, by virtue of the ſaid 


.cuſtom of the ſaid city of London, or other- 
wiſe;z and in caſe of their neglect or refuſal 


deviſes, annuities, legacies and appoint- 


ments by this my will made or given to or 
for WN ae of 1 or ſuch of them 3 
. * i 


during the life of my ſaid 
daughter (another daughter) ariſe 
hands of her 
the faid / or otherwiſe, & (as be- 


es, as for their ſeveral parts and ſhares 

1 of th yearly dividends, intereſt and pro- 
duce of the faid EAA. India ſtock, ſhall from 

time to time, notwithſtanding their reipec- 

tive covertures, be good and ſufficient iſe 


after my deceaſe, a further and ſufficient 
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of, C „then my 
will is, that my ſaid: truſtees, t Rein por 
- . tors or adminiſtrators; ſhall and do lay out 


the ſtock fo redeemed or paid off, in ſuch 
ſtocks, funds, or other 


-  - away Deut 
neglecting or -refuſing | ſhall ceaſs 4 be 


_ void, for the benefit — my executor, his 


Executors and adminiĩſtrators. And in cafe 
the faid Ea/t-India ſtock, or any part there. 


the monies to be received for and i in lieu of 


publick or private 
ſecurities, as my ſaid three daughters ſhall 
agree to; and that the monies 


reſ 
o received and Ti eu ſhall be ſubject to 


the ſame truſts, and for the ſame or the like 


intents and purpoſes as are herein before de. 
clared, of and concerning my ſaid daughters 
their reſpective ſhares of and in the ſaid /, 
aft India ſtock. tem, 1 do hereby direct 
and appoint, that my executor do with all 


convenient ſpeed after my deceaſe, out of 


my perſonal eſtate, lay out the ſum-of . . 
in the purchaſe of freehold lands or heredi. | 
taments of inheritance in fee-fimple in Eng-. 


und, and convey and ſettle, or Tocure the 
| ſume to be conveyed and ſe „ unto and 


upon the churchwardens 8 overſcers of 
the pariſi of in the town of 
in the county of for the time 

being, and their ſucceſſors for ever, upon 


the truſts, and for the purpoſes herein 


after mentioned (that is to ſay) upon truſt, 
that the yearly rents and profits of the pre- 
miſſes fo to be purchaſed ſhall yearly and 
every year be laid out and diſpoſed of by 
the churchwardens and overiſcersforthetime - 
being 
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1 * the Gid town FIR 8 1 the 


n 


oor boy 6r poor 


ys born or to be Born in he 14 e 
HOT. 


the Anais n bas ſuch A of the 7 Yo 
and pariſh, who have been very induſtrious 


in their Calling or Way 'of living; for the | 
ſupport” and Babs of their families + 


- and have not been in the pgor's. rate, tf 
1 the 


neverthe e 
erected i in the pariſh church HEY 
aforeſaid by my brother 


of our dear parents, hall at any time want 


repairing, or the gilt letters upon the ſame 
ſhall be defaced, and become not 98 - 


then and. ſo often as the ſame ſhall hap 5755 


it is my Will, that ſo much money be . 
time to time taken out of the rents 25d 


profits of. the lands and hereditaments ſo 
to be purchaſed, as ſhall be ſufficient to re- 


pair the aid monument, and make the ſaid 
it letters thereon' legible,” ind from time 


ko time to maintain and preſerve the ſame 1 in 
ſuch condition; and in ſuch years wherein' 
ſuch repairs: ſhall be made, only the over- 

plus of the ſaid rents (above what ſhall be 
Juin for ſuch repairs) ſhall be employed 
towards' placing out ſuch poor boy or poor 
boys in” Ne aforeſaid. Provided alſo, 


and a this condition nevertheleſs, that in 


S * 5 wo 


/ 


reference to all others. Provided- 
es, © that in caſe. the monument 


myſelf, to'per- : 
us lay) the memory 


4 x” 95 
bo 
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caſe the ſaid nun ſhall not frown: time F . 


to time be repaired and preſerved in man- 
ner aforeſaid, then from and after default of 
ſuch reparation and preſervation, the lands 


and hereditaments to be purchaſed as afore 
ſaid ſhall veſt in, and remain and come to 


my own right heirs, and the eſtate and in- 


tereſt of the ſaid chu rchwardens and overſeers 


for the time being in the ſame premiſſes, ſhall 
from thenceforth ceaſe and be utterly void. 
And whereas my brother late f 
merchant, deceaſed, Goa ongother things) 


by his will gi ive to me the ſum of J. tobe 
by me given away, diſtributed, divided and 


diſpoſed of amongſt ſuch of my children or 
other relations, in ſuch ſort and manner, 
and in ſuch ſhares and at ſuch times, as 1 
ſhould think fit ; now my will is, and I do 
hereby direct that the ſaid ſum ey 4 
ſhall be diſtributed, divided and diſpoſed of 
by my executor herein after-named, within 


_ tix months after my deceaſe, to and amongſt 
ſuch of my children, and in ſuch propor- 


tions and manner, as herein after- mentioned 


and expreſſed, (that is to ſay) To my ſaid 


daughter. e 1. 


(part thereof) to my faid daughter 


the like ſum of ]. (other part 8 
to my ſaid daughter the like 


ſum 6 . (other part thereof) and 


All the reſidue of the fame J. to m 


daughter THIem, I give, deviſe 
and bequeath 1 and every nd manors, Se. 
in 


and Revocations, 


in the coma "EE or elſewhere 
within the realm of England, as well free. 
hold, as copyhold and leaſehold for lives, 
_ with their and every of their appurtenances, 
unto and 10 the uſe and behoof of my ſon 
his heirs and aſſigns for ever, 
ſubject nevertfalels 52 ta my id eſtate in 
the ſaid county of to the aforeſaid 
annuities or yearly pent-chan ge by me here 
in before given thereout, or charged thereon, 
in truſt, and for the beneſit ba my daugh. 
ters, for their reſpective lives as aforeſald. 5 
ar ſuch of them 7 A ſubſiſting. | Makes. | 
ON 12 yur We Kc. J 1 Wit 
neſs, G e 


HEREAS 1 4. B. of, Ge. have 
| made my laſt will and teſtament i in 
© writing, bearing date the in the. 
year o our Lord 1755, and have thereby 
ordaĩned, conſtituted and appointed A. H. 
of, c. and C. D. of c. executors of 
my ſaid will; and I da by this my wri- 
1 2 (which I declare to be a codicil to my 
will, and dire& ta be taken as a uy 
| ot ) will and dire& that the faid 
. hall not be an executor of my fad: wil, 
but that in his room and ſtead 
_—— ſhall be one of the executors of 
my ſaid will jointly and together with the 
aid C. D. and! do a accordingly 1 
> = 


2 


ll 


7 
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tents and 7 and in all re 


of 


"of Devi er. 


ordaih, conſtitute and 2 appoint: diem che fad 
C. D. and * "Join exeentors of my 
ſaid will, as fully an 

ts! os 
if they only and no other perſon o 10936 — 
had been by. me originally! in my ſaid will 


conſtituted and appointed executers thereof. 


1 . revoke and make void che legacy 

in and * 5 fad will given to 
late ſervant (l he being fince - 
deceaſed); and! dohereby ratify and conſirm 


my faid will and all the gifts; deviſes, be- 
queaths, matters and things 'therein con- 5 
tained, and not hereby altered and revoked. 
In witneſs whereof 1 the ſaid A. B. the teſ- 


tator,- have hereunto ſet my hand and ſeal 
this day of January in the 
year of tlie re theſecond, 
and _ 82 of our Lord 17 5 5 
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effe&tually to all i in- 
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and Revocations. | 
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is the, 4 vil ind te lament of 


N in and by a 0 Aden ture of 


three parts bearing date on or about the 

day of, and made SPE, mentioned to be 

| f between the ſaid C. N. of the firſt part, 
me the ſaid A4. B. by my then name of 

of the 70 18 9 &, F. of, He. mer- 

chant, an f che.third part, 


— - ow Yo, in. order to my 
e wit he aid. my no 
band,, divers 16 meſſuages, Cc. oe 


ſock. and iEaft; dia; 37 of me the ſaid 
A. B. are thereby aſſigned and transferred 
a ſaid E. Te e 
Admin 1 n guns, manner th erein 
expreſſed, in truſt, neverthe en S, for the ſole 
and ſeparate uſe and. benefit of me the faid 
A: B. and with, full and ablalute Eater for 
me from time 10 time, notwit wand ing my 
coverture, and whether Lihoul d e ſole oy 
married, by any writing or 66 1c under 
my hand and ſeal, atteſted. hy two. or more 
credible. witneſſes,. or by my. Jaſt, will and 
teſtament, in writing, or any FRAMES or uri 


: tings. purporting to mT 5 wes vw, Sh : 


ment, to be by me, 

thed and declared in the pre ſence of the 
number. of witneſſes, to. diſpoſe, of the faid 
leaſehold . meſſuages, g. bank ſtock and 

Haft. India bonds, FAN part 5 0 to ſuch” 


perſon or perſo proportions 
e e dens a t. 48 in 5 
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by the ſaid indenture, refation'b bein -there- 
unto bad, will more fully appe 3 7 
 reſtimony of the Gets Tos, Sack affe 
Which 1 have and juſtly bear towards the 
_ aid C. D. my moſt dear and indulgent huf- 
band, and by virtue of the power and'p 
ers, authority and authorities, tome reſerved 
and given in and by the ſaid in part recited 
indenture, and of all other power and pow- 
ers, authority and authorities, anywiſe ena- 
bliog me thereunto, I the ſaid' A. B. do by 
this my laſt will ang ment or Writing 
purporting to be my laſt will and teſtament, 
10 be duly ande ealed, publiſhed and de- 
clared in the preſence of the perſons whoſe 
names are here-under written, as witneſſes 
thereto, give, deviſe, bequeath, direct, limit 
and-appoint all and every the ſaid leaſchold 
meſſuages or tenements, bank ſtock, Eat 
India bonds, and all other my meſſuages, Se. 
Rocks, bonds, goods, chattels, 'monies and 
eſtate whatſoever and whereſoever,: and of 
what nature'or kind ſoever, whereunto I am 
intitled at law or in equity, or whereof I have 
ay power to diſpoſe, and all my eſtate and 
Intereſt 5 5 unto my faid huſband; the 
aid C. D (Who I think is moſt deſerving 
thereof has” 'heirs, executors, 'adminiſtra- 
tors' an afligns reſpectively, to and for his 
and their o uſe and benefit abſolutely; 
and 1 do hereby direct my faid' truſtees in 
the ſaid recited indenture mentioned, to con- 


. ore aſſign ang transfer over the ſame and 


reof to Him and * 


ingly; yet ere my mind and will is, 
andi doihereby defire and requeſt my ſaid 
kuſband to give (out of what I have herein 
before beque thed to him) unto his daughter 


3 


* 


bd his former wife (in caſe 


dhe ſhall $99" fit; Tad in his judgment ſhe 
hall p deſetving of the ſame) the ſum of 


8 of lawful money of Great Britain, to 


to her at ſuch time or times; and in 
ſu manner or proportions, and under ſdeh 

reſtrictions in all reſpects, as he ſhall direct, 

and think may be moſt for her beneſit. And 
I do hereby aeg and appoint my ſaid 
8 ſole executor of this my laſt 
will and teſtament ;/and I earneſtly deſire of 
him that I may be buried where he himſelf 
intends to be buried, and that he would give 


Proper directions in his will for that purpoſe, 


in caſe he ſhould. ſurvive me; and 1 


755 do hereby revoke, fe. In een Tee. Ge 
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F ? HIS. 1 the dat. vil wy n 
Waren beg rebate 
| entlyand private echur 

or church · yard belonging to the pariſh in 
which ſhall happen to die, without! _; fu- 
may be; and I give and bequeath unto he | 

poor which: receive alms of that pariſh in 

which I ſhall: happen to die, the ſum of 
| FUL . to be. diſtribut in ſuch propor- 
tions and manner ag my executrix herein 


after named ſhall think ſit 3 alſo Lgive and 


dequeath unto ſuch of my children of my 


late ſiſter 2 ſhall be living at the 


time of my deceaſe, the ſum f I. of 


lawful money of Great Britain, to be equally 


dĩvided between them ſhare. and ſhare alike, 


e to be paid ta them at their reſpective 


ges of twenty · ne years, r days of mar- 
= Zo ge, which ſhall firſt ha ppen, and in caſe _ 
any of them ſhall e, to die before the 


age of twenty-one. years, or marriage, then 


I give and bequeath the ſhare or ſhares of 


her or them ſo dying to the ſurvivors of 


them, to be equally divided between them, 


_ Payable as aforeſaid ; but if only one of my 


faid ſiſter's children ſhall live to attain the 
age of twenty-oneyears, or be married, then 
to ſuch ſurvivor. Alſo I give to my ſer- 
vant the ſum of . of like law- 
ful money, and all my 8 apparel, in 


caſe ſne ſhall be living with me at the time 
of my deceaſe, but not otherwiſe. Lem, 1 


1 give 


* 


give and 8 all my / third part, ike 
and intereſt of and in 'the family pictums 


which were my late mother's; untb Wife 5 
for their Hves, 
and the life ef the ſurvivor of them, and 


n and Th E 


after the death of the ſurvivor them I give: 
and bequeath m ſaid part and ſhare . the 
aid pictures unto'the eldeſt fonfof' my late 
ler Which ſhall be a 
deſire that he would never ſell or diſp 
any of them; but that they may always re- 
main and continue in the” family; Allo all the; 
reſt and reſidue of my goods, chattels and 
eſlate whatſoever feos ereloever, or of: 
what nature, kind or Avever (after: 
payment of my juſt debts, anti fu 
neral expences) 1 give and bequcath the) 
ſame and 1 art thereof unto my ſaid 
iger em I do hereby make, c. 


ſole execytrix of this my hit will and teſta- /. 


ment; and Ido hereby N bye. c. in 
witnek, 19885 JJC F347 WO ILIL TR AB py Y 0 3 
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Plate, eee monies, ſecurities for money, 
San h- Sea annuity ſtock, debts, and other 
perſonal eſtate of what nature or kind ſo- 


ever and Whereſoever, unto A. B. and C. D. 


of» + and to their executors and 
adminiſtrators, upou the truſts and for the 


purpoſes herein after mentioned (that is to 
tay) In truſt that they the faid A. B. and 
C. D. and the ſurvivor of them, and the ex- 
ecutors or adntiviſtrators of ſuch ſurvivor, do 


and mall, by r and out of the intereſt, divi- 
dends and produce of my ſaid eſtate and ef. 
fects, pay and apply the ſum of 500. a- year 


to and for the maintenance and education 


of my daughter in ſuch manner 


as they fhall think fit, until ſhe attains the 
age of twenty-one years, or ſhall be mar- 


ried; and upon her attaining that age, or 


day of marriage, which ſhall firſt happen, 


to pay, aſſign and fet over the ſaid truſt, 
eſtate and effects, and all intereſt and divi- 


dends due thereon, and produce thereof, and 


all ſecurities whereon the fame ſhall then be 


placed ant or inefled, to her my ſaid daugh- 


ter, for her own fole uſe and benefit abſo- 


lutely 


H and teſtament of 
I me A. S. o f widow. Firſt, [ 

vill and direct that all my juſt debts and fu. 
and ſubject thereto and to dhe payment of 
the three ſeveral pecuniary legacies of 4 
# each, herein after bequeathed, I give, de. 

viſe and bequeath all my goods, chattels, 


and Revorations. 


utely for ever: but in caſe m - ſaid daugh- | 
el happen to die before ſhe attains the 


i: of twenty-one years, aud unmarried, 
then I give 200/. part of the faid' truſt eſtare, 


church of England, who are o Fos life and 
converſation, and proper objeas of charity, 
to be equally divided amongſt them, ſhare 


and ſhare alike, at the diſcretion of my faid 


truſtees, or the ſurvivor of them; andall the 


by my neareſt relations of next of kin, in the 
would paſs andbe diſtributable by theſtatute 


give and bequeath to E. 7. wife of of 

the ſum of J. and to the faid 
7. D. and R. B. the like ſum of J. a. piece: 
and I do hereby conſtitute and appoint the 
ad A. B. and C. D. executors of this my 


| witneſs whereof, Sc. 


3 
1 


to ten poor widows of clergymen of the 


reſt and reſidue of my ſaid eſtate and effects 
[ will and direct ſhall go to and be enjoy ved 


fame manner and proportion as the ſame 


for diſtribution of inteſtates eſtates. Alſo 1 


aſt will and teſtament, hereby VETO Ge. 58 
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N the name of God, Amen. I A. B. o, 

I Oc. do make my Hit will and teſtament 
in writing, as follows: Firſt, I will and d. 
rect that all my juſt debts be fully paid and 
fatisfied; and in caſe my perſonal eſtate ſhal 
not be ſufficient for that purpoſe, I do herehy 


ſubject my realeſtate to the payment theredf 


And whereas I have by ſeveral. grants and 

conveyances ſettled and aſſured to and upon 

; my ſon for the term of his naturi 

ife, all thoſe my manors or lordſhips of 

| zn in the county d 

wWwio.ith the rights, members and ap: 
purtenances thereunto reſpectively belong. 
ing, and alſo the advowſons, donations or 
right of preſentation of, in, and to the ſeveri 
rectories or pariſh churches of 
and _ within the ſaid reſpective mz 
nors; and alſo all thoſe fee- farm rents il. 
ſuing. and payable out of the manors d 
and in the ſaid county; nos 
I do hereby ratify and confirm the ſaid ſeve 
ral grants and conveyances, and the premil 
ſes thereby granted and conveyed, unto my 
ſaid ſon for his life, and from and after 
the determination of that eſtate, I give and 
deviſe all and ſingular the ſaid manors, &. 
unto and their heirs, during the 
life of my ſaid ſon, upon truſt, to preſerve 
the contingent remainders thereof herein 
after limited; and from and after his deceaſe 


I give and deviſe the ſame manors, & 
fad wy , unt0 


ſaid ſon 


their heirs during the life of my ſaid 


fully begotten, or to be. b begotten, ſeverally | 
„ according to 


lands, c. in 
oy al ſuch eſtate, term of Tung fein: wok 


* 
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unto the aid n and their 1 until 


my grandſon the eldeſt ſon of my 


and his aſlighs,' for the term of his natural 


ite; and from and after the determination 


of that eſtate, unto the faid truſtees and 


grandſon, upon truſt, to preſerve the con. 


tingent remainders . after limit 
ed; and from and after his deceaſe, unto 


his firſt and every other ſon and ſons ſeve- 
rally and ſucceſſively in tail-male, according 
to priority of birth, and for default of iſſue : 


male of my ſaid grandſon. . I give and 
deviſe the ſame unto all and every other the 
ſon and ſons of my ſaid ſon Jaws 


and ſucceſſively i in tail. 
priority of birth, and for default of ſuch 


iſſue unto all and every the daughter and 


daughters of my ſaid ſon 
gotten, or to be 
the body and bodies of ſuch daughter and 


lawfully be · 


8 reſpectively, as tenants in om. 


mon and not as jointenants, and fon default 
of ſuch iflue to my own right -heirs for ever. 


I give and deviſe unto-my.ſaid truſtees, and 
the ſurvivors and ke of them, and the 


executors, adminiſtrators and aſſigns. of ſuch 
ſurvivor, my leaſe from the crown of certain 
in the county of 


vices 


* # we R > 


_ i, ſhall attain. his age of twenty 
one years or die, which ſhall ſirſt 


In truſt, nevertheleſs, for my ſaid grandſon 


begotten, and, the hers of of - 


208 Lu of Deviſet . 


am, ſhall or may be intitled unto under the 
crown, upon truſt, to permit and ſuffer my 
ſon His executors, adminiſtrators 
and aſſigns, to receive and take the rents, 
iſſues and profits thereo?, until my ſaidgrand- 
fon ſhallattain the age of twenty-one years or 
die, which ſhall firſt happen; and in caſe my 
ſaid grandlon ſhall attain that age, then and 


from thenceforth my will is, that the ſaid - 


truſtees, and the ſurvivors and ſurvivor of 
them, and the executors, adminiſtrators and 
aſſigns of ſuch ſurvivor, ſhall be poſſeſled 
thereof in truſt for my ſaid grandſon for fo 
many years of the term and terms therein as 
he ſhall live, and from and after his deceaſe, 
in truſt, as to the reſidue thereof, for ſuch 
perſon as ſhall be the heir- male of his body, 
but in caſe there ſhall be no ſich heir, then 
in truſt for the ſame purpoſes as the reſiduary 
part of my perſonal eſtate is herein after 
appointed : provided that every perſon who 
by virtue hereof ſhall be poſſeſſed of the laſt 
mentioned premiſſes or any part thereof, or 
be intitled to the benefit of the ſaid truſt 
thereof; ſhall have power when ſo poſſeſſed, 
in conjunction with the faid truſtees, or the 
ſurvivors or ſurvivor of them, or the execu- 
tors, adminiſtrators or aſſigns of ſuch ſurvi- 
vor, to demiſe the ſame or any part thereof 
for any number of years then to come there- 
in, without taking any ſine, or any thing in 
Hey of a fine, ſo as the beſt rent that can be 
had for the ſame be reſerved chereupon; and 
whereas there is one or more ſhort term or 
Sy terms 


2 


terms of years which may intervene before 
the commencement of my ſaid leaſe from the 


crown, my will is, that the fame term or 
terms of years be purchaſed by my ſaid truſ- 


tees, or the ſurvivor or ſurvivors of them; or 


by the executors, adminiſtrators or aſſigns of 
. ſuch ſurvivor, by and out of my perſonal 


eſtate, and that the ſame term or terms 


when purchaſed, ſhall' be enjoyed by -the 
fame perſon and perſons reſpectively, and 

for the ſame purpoſes and with the ſame 
powers, as the ſaid leaſe from the crown 
are given, limited or appointed: provided 
always, and I do hereby will and declare, that 


my ſaid manors, ic. herein before given 


to or in truſt for my ſaid ſon, for his life 
as aforeſaid, ſhall be charged and chargeable 


in his hands, and in the hands of any other 
. perſon or perſons, with an annuity or yearly 


ſum of I. which 1 do hereby give and 
bequeath unto my wife for her life free and 
clear of all taxes and deductions whatſoever, 


to be iſſuing out of the ſaid manors, Sc. 


and payable half yearly at and the 


firſt payment to be made on ſuch of the ſaid” 


feaſt days which ſhall happen next after my 
deceaſe; and in default of payment of the 
ſaid annuity or any part ber I do hereby 
impower my ſaid wife and her aſſigns to di- 


ſtrain for the ſame upon any part of the ſaid 
premiſſes; but in caſe my ſaid wife ſhall not 


within twelve months next after my death, 
execute and deliver to my ſaid truſtees, ſome 


or one of them, a good and ſyfficient W 
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of all her right and title of dower of, into 
or out of my eſtate, then and from thence- 
forth the ſaid annuity ſhall ceaſe, determine 
and be utterly void. And whereas Il am 
© poſſeſſed of certain hereditaments at 
in the county of _  . held by one or 
more leaſe or leaſes for years, I do hereby 
give and deviſe the ſame unto for ſo 
many years thereof as he ſhall live, and from 
and after his deceaſe unto ſuch perſons as 
ſhall be the heir-male of his body, for the 
remainder of ſuch term or terms of years 
as ſhall be then to come therein; and if 
there ſhall be no ſuch heir, I give the ſame 
unto my faid truſtees and the ſurvivors and 
ſurvivor of them, and the executors and 


* aſſigns of ſuch ſurvivor, in truſt for the 


ſame purpoſes. as the reſidue of my perſonal 
eſtate is herein after appointed; and I do 
hereby will and direct that all the reſidue of 
my perſonal eſtate, after payment of my 
debts, legacies and funeral expences, ſhall 
by my ſaid truſtees or the ſurvivors or ſur- 
vivor of them, the executors or aſſigns of 

- ſuch ſurvivor, be laid out and inveſted in 

lands of inheritance, and ſettled in hke man- 
ner, as near as may be, to the ſame uſes as 
the ſaid manors, Mc. are herein before limit- 
ed; but ſubject nevertheleſs to the ſaid an- 

, nuity of to my wife, and ſuch other 
annuities, payments and charges, as ſhall be 
appointed or charged thereupon, by this my 
will, or any codicil or codicils to be added 
hereunto; and my willalſo further is, _ + | 
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921 and may be lawful to and for all and 


every tenant and tenants for life, of all 


and every or any of the ſaid manors, lands, 


tenements and hereditaments, | when in 

poſſeſſion, by deed. or deeds to grant or 
demiſe from time to time, ſuch part or 
parts of the fame, whereof they ſhall be ſo 


reſpectively poſſeſſed, as have been uſuall 


nted or leaſed for one, two or three life 


or lives, or for any number of years deter- 
minable upon one, two or three life or 
lives, ſo as ſuch leaſe or leaſes in poſſeſ- 


ſion or reverſion exceed not three lives at 


the moſt, and ſo as the ancient and accuſ- 
tomed or uſual rent or rents, and other ſer- 
viees, or more, be reſerved thereupon; and 
alſo to leaſe, all, every, or any part, of the 


ſaid manors, Sc. to any perſon or perſons for 


any term or term of years not exceedin 


twenty-one years, in poſſeſſion and not in 


reverſion or by way of future intereſt, ſo 


as upon every ſuch leaſe or leaſes there be 
reſerved during the continuance thereof to 


the perſon or perſons to whom the next and 


immediate reverſion or remainder of the 


premiſſes ſhall for the time being belong, 
the beſt and moſt improved yearly 

rents that can be had For the ſame, without 
any fine,” or any thing in lieu of a fine, 


and ſo as none of the ſaid leaſes be made 
without impeachment of waſte, and ſo as 


in every ſuch leaſe there be contained a 


clauſe of re-entfy for non- -payment of 
rent; and my will alſo further is, that it 


ad | ou 


rent or 
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©. ſhall and may belawful to and for any ſuch 
tenant qr tenants for life reſpectively, being 
in poſſeſſion, by any deed or (deeds duly 
executed in the preſence of two or more cre- 
_ dible witneſſes, to limit and appoint either 
: =: before or after marriage, any part or parts 
= pf the ſaid manors, Sc. whereof he or they 
hall be reſpectively poſſeſſed, unto or to the 
uſe of any wife or wives which he or they 
hall marry! for her or their life or lives 
reſpectively, for or in part of her or their 
_- - Jointure or jointures, fo as ſuch part or 
parts ſo to be limited and appointed, reſpec- 
"tively exceed not 100. a- year, for or in 
reſpect of 1000. portion, or the value 
thereof, to be received by ſuch tenant or 
tenants for life reſpectively, (to wit) 1000ʃ. 
for 100. a. year, and no more may be ſettled 
in jointure, and ſo in proportion for any 
greater or leſſer portion or fortune, and ſo 
| as nofuch jointure be made diſpuniſhable of 
waſte. Alſo J give and bequeath unto my 


Va 
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DIR. 


| _ grandaughter upon the day of her 
8 - . marriage, the ſum of 4, ſo as ſhe marries 
| with the conſent of her parents or guardians, 
BM 4 d of my ſaid truſte the ſurvivors 

| and of my ſaid truſtees or the furvivors or 


ſurvivor of them, if any of them ſhall be 
then living; and to my grandaughters 


and reſpectively, upon their reſpec- 
tive marriages, the ſum of l. a- piece, 


ſo as they reſpectively marry with the like 

conſent; but my will 1s, and F do hereby 

| | declare, that if any of my ſaid grandaughters 

4 ” hall marry without ſuch conſent as 22955 
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hand and ſeal the Gay of 


and Revocations, 


Lid, then the refpeaive legacy or Jae; 
of ſuch of them ſo. marrying without ſuch. 
conſent ſhall not be paid, but be diſpoſed 
of by my ſaid truſtees, or the ſurvivors or 

ſurvivor of them, for the ſame purpoſes as 


the reſidue of my perſonal eſtate is herein 


before appointed; and I do appoint all my 


legacies to be paid out of my perſonal 
eſtate. in caſe it ſhall be ufficient or that 
purpoſe, and in default thereof then out of 
my real eſtate ; and laſtly, ! do hereby con- 
ſtitute and appoint 


executors of this my will; and I do revoke _ 
all other wilis by me beretofore made. In 


witneſs, Sc. 


4 Inge,, ew 5 a ae to a wilt ek ah \ 


wry few additional 198 are given. 
HEREAS 1 4. B. of, c. have 


made and duly executed my laſt. 
will and teſtament in writing, bearing date, 


Sc. now I do hereby declare this preſent 


vriting to be as a codicil to my ſaid will, 
and direct the ſame to be annexed thereto, 


and taken as part thereof; and I do hereby 


| give and bequeath, c. In witneſs whereof _ 


he ſaid A. B. have to this codicil ſet my 


aber 


U of Devifer 
: 


+ 
— 


Another general form of a codicil to a Will 


voked and altered as aforeſaid, In witneſs, 


where ſeveral legacies are revabed. 


KF HEREAS 1 4. B. of, & have by 


my laſt will and teſtament in writing 
duly executed, bearing date, Cc. given and 


bequeathed to, c. now I'the ſaid A. B. be- 
ing minded to alter my ſaid will in reſpect to 
the ſaid legacies, do therefore make this 
- preſent writing, which I will and direct to 
be annexed as a codicil to my ſaid will, and 


taken as part thereof; and I do hereby re- 


_ voke the ſaid legacies by my ſaid will given 


to and [Ido give to each of them the 
ſaid . the ſum 
of I. only, and JI give unto, c. and 1 


do ratify and confirm my ſaid will in every 


thing except where the ſame is hereby re- 


Oc. 


I 


and Revocalianr. 
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my body may be interred in the Pariſh 
church of in the county of 


in a private manner, at the diſcretion 'of 


my executors herein after named. I give 


and bequeath unto ſuch perſon or perſons, 


whoſe name or names ſhall at the time of 


my deceaſe be found contained in any liſt 


or liſts, note or notes, or other writing, 


written or ſigned by me, the ſeveral and ; 
bepestive ſum and ſums of money which 


ſhall in ſuch liſt or liſts, note or notes, 


or other writing (written or ſigned as afore- 
ſald) be ſet down, mentioned and expreſſed 


'to be by me given to them reſpectively; 


alſo 1 give and ' bequeath unto F. A. of 


in the county of Eſq; 
and H. B. of, Sc. and to their heirs and 
aſligns, for ind during the natural life of 
er daughter M. now the wife of 


in the county af an 


* or yearly rent- charge of y J. 
of lawful money of Great Britain, to be 


yearly and every year iſſuing and payable 
out of all my manors, meſſuages, lands, 
tenements and hereditaments, in the faid | 


county of upan truſt nevertheleſs that 
they my ſaidtruſtees or the ſurvivor of them, 


or the proper repreſentative or repreſenta- 


tives of ſuch ſurvivor, ſhall and do pay, ap 
1 6% and diſpoſe of the ſaid annuity or year y 


N of. . unto 5 ſaid daughter, 


. OF 


H I Si 1s the lat wil and 1 of 
me of ll deſire that 
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or unto ſuch perſon or perſons, and for ſuck 
uſes and purpoſes, as ſhe my faid daughter 


ſhall from time to time (notwithſtanding her 
coverture) by any note or notes in writing 


under her hand direct or appoint, to the in, 


tent that the ſame may not be at the diſpoſal 
of, or ſubject or liable to the controul, debts, 


forfeitures, engagements or other acts of her 


prefent or any after - taken huſband, but only 
at her own ſole and ſeparate diſpoſal, and for 
her own ſole and ſeparate uſe and benefit. 
And it is my will and deſire, that the afore- 
ſaid annuity or yearly rent-charge of . 
ſhall be paid to my ſaid daughter by two 
equal halt yearly payments, (that is to ſay) 


on the feaſt of St. Michael the Archangel, and 


on the jeaſt day of the Annunciation of the 

bleſſed Virgin Maryin every year, for and dur- 
ing the natural life of my ſaid daughter; 
the firſt of the ſaid half-yearly payments 


to begin and to be made on ſuch of the ſaid 


feaſts, as ſhall firſt happen next after my 
deceaſe; and my will further is, that it 
ſhall and may be lawful to and for my ſaid 
truſtees and the ſurvivor of them, or the 


proper repreſentative or repreſentatives of 

ſuch ſurvivor, from time to time, in caſe 
of non-payment of the ſaid annuity or any 
part thereof, to raiſe the ſame bydiſtreſs upon 

all or any part of the premiſſes herein before 


charged therewith, together with the neceſ- 


ſary coſts and charges attending ſuchdiſtreſs; 


(the daughter's receipt alone to be-a good 
diſcharge, &c.) and as a further proviſion for 


and Revocations. 3 


my faid W Stun ſeparate uſe (over 
ad above the annuity or .rent-charge here.. 
in before given for her benefit, for and du. 
ring the term of her natural life as afore- 


ſaid) L do hereby give and bequeath unto my 


after mentioned and expreſſed, of and con- 


cerning the ſame (that is to ſay) upon truſt 
that they my ſaid truſtees, their executors 


or adminiſtrators ſhall and do pay, apply 


and diſpoſe of the yearly dividends, intereſt . 
and produce of the faid J. capital ſtock, _ 
as the fame ſhall from time to time (during 


the natural life of my ſaid daughter) ariſe 
or be received, unto the proper hands 4 
her my ſaid daughter, or otherwiſe to 
mit and ſuffer her my ſaid daughter to re- 


ceive the ſame, to and for her fole uſe and 
benefit, to the intent that the ſame may not 
be at the diſpoſal of, or ſubject or liable 
to the controuh, debts, acts or engagements 
of her preſent or any after- taken huſband, 


but only at her own ſole and ſeparate diſpo- 
ſal; and upon further truſt, that they my 


fald- truſtees, their executors or adminiſtra- 
tors, ſhall and do from and immediately 
after the deceaſe of my ſaid daughter, tranſ. 


fer and diſpoſe of the ſaid '' Ji. capital 
ſtock, unto and for ſuch uſes, intents and 


purpoſes, and in ſuch manner and form as 
ſhe my faid daughter (notwithſtanding' her 


coverture) or whether ſhe ſhall be ſole or 


married, 


ſaid truſtees their executors and adminiſtra- 
tors J. capital ſtock now in the united 
| Eaft-India company, upon the truſts herein 
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married, by her laſt will and teſtament in 
writing, or any writing purporting to be 
her laſt will and teſtament, and to be by 
her ſigned, ſealed and publiſhed in the pre- 
| ſence of three or more credible witneſſes, 
ſhall direct, limit, give or appoint the ſame; 
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and in default of ſuch direction, limitation, 
gift or appointment, then 1 will and dire& 


that the ſaid . capital ſtock or ſuch part 
thereof, touching which my ſaid daughter 


ſhall have made no diſpoſition as aforeſaid, 


hall be aſſigned and transferred by my ſaid 
_ truſtees or theſurvivorof them, his executors 


or adminiſtrators, unto  -of, c. his 
executors and adminiſtrators, to and for his 
and their own uſe and benefit; and my will 


is, that the receipt of my ſaid daughter alone 
under her hand, for the dividends, intereſt 


and produce of the ſaid Eaft-India ſtock, ſhall 
from time'to time, notwithſtanding her co- 
verture, be good and ſufficient diſcharges to 
theperſon or perſons paying the ſame annui: 


ties and dividends, intereſt or produce, for ſo 


much thereof for which ſuch receipt ſhall be 
given; and my will is, that in caſe the ſaid 
Eaſt- India ſtock, or any part thereaf, ſhall 


be redeemed or paid off, that then my ſaid 
' truſtees, their executors or adminiſtrators, 


ſhall and do lay out the monies to be re- 
ceived for and in lieu of the faid ſtock ſo 


redeemed or paid off, in ſuch ſtocks, funds, 


or other publick or private ſecurities as my 


Lad daughter ſhall agree to; and that the 


manies 
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monies ſo received and laid out ſhall be ſub. 
ect to the ſame truſts, and for the ſame or 
the like intents and purpoſes as are herein 


before declared of and concerning the ſame. 


And whereas my brother late of 

5 deceaſed, did (among other 
things) by his laſt will and teſtament in- 
writing, give to me the ſum of l. to be 
by me given away, diſtributed, divided and 


difpoſed of to and amongſt ſuch perſons, and 


in ſach ſort, manner and ſhares, and at | 


ſuch times as I ſhall think fit; now my 
will is, and Ido hereby direct that the ſaid 


ſum of J. ſhall be diſtributed, divided 


and diſpoſed of by my executors herein. 
after- named, within ſix months after my 


deceaſe, to and amongſt the ſeveral perſons, 


and in ſuch proportions and manner as are 
herein after mentioned and expreſſed, of and 
concerning the ſame, (that is to ſay) to 


ECF hee 7; the 
ſum of Ji. (part thereof) to of 
„% 2 e ot” OC: 

ſum of U. (other part thereof) and to 

© 4. FE in the ſaid county 


1 the like ſum of J. (other : 


3 thereof) and all the reſidue of the 


ame J. to be retained by my executor . 


herein after named, and to be converted and 
diſpoſed of to his own uſe. tem, I give, 
_ deviſe and bequeath all and every my ma- 


nors, meſſuages, lands, tenements and he- 


reditaments whatſoever, in the ſeveral coun- 
mes ᷣP MPM On 


— 
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any. of them, or elſewhere within the realm 
of England, as well freehold, as copyhold 
(I having duly ſurrendered the copyhold to 


the uſe of my will) and leaſchold for lives, 


with their and every of their appurtenances, 


unto and to the uſe and behoof of of 
in the _ 3 his heirs and 


aſſigns for ever, (ſubject nevertheleſs, as to 
my ſaid eſtate in the ſaid county of _ 
tothe aforeſaid annuity or yearly rent- charge 
by me herein beforegiven thereout or charged 
thereon, in truſt and for the benefit of my 
faid daughter, for her life as aforeſaid. As. 


to, for and concerning all the reſt and reſidue 


of my perſonal eſtate whatſoever and where- 


| ſoever, and of what nature, kind or quality 


ſoever the ſame may be, and not herein be- 
ny iven and diſpoſed of (after payment of 
bts, legacies and funeral expences) I 


— and bequeath the ſame and every part 


thereof, unto the ſaid his executors, 
adminiſtrators and aſſigns, to and for his and 
their own uſe and benefit abſolutely ; and I 


do hereby conſtitute and a Wap the ſaid 


ſole executor of this my laſt will 
and teſtament, hereby revoking "al kg 
wills "by me made. In W &c. | 


| THIS | 


and Revocations. 


* 


| of me of the pariſh f 
in the county 1 P irſt. I will that 


all ſuch greg as I ſhall juſtly own at the 
time of my deceaſe, together with my fu- 


neral charges and expences, be in the firſt 
place paid by my executors herein after 
named; and as to my eſtate both real and 


| perſonal, I diſpoſe e as follows, that is 
to ſay, I give and deviſe unto ab - 


45 in the county of cſquire, 
: all thoſe my freehold meſſuages, lands, te- 
nements and hereditaments, fituate, lying 
or being in or near. and 

or either of them, in the counties of 


and odr either of them, and no- 


or late in the ſeveral tenures or occupations 


of, &c. or one of them, their or one of their 


affigns, leſſees or undertenants, and all tHoſe 
my copyhold meſſuages, lands, tenements 


| Hf mera enen htuate, lying or being in 
or neerr: n © — > avnanCET 


any of them, in the ſaid counties of 
+ a+ or either of 
them, and which now are or late were in ſe- 
veral tenures, poſſeſſions or occupations of 
the faid . ' © in!! ol 
them, their or any of their aſſigns, leſſees or 


undertenants (which ſaid copyhold meſlua- 
ges, Sc. I have duly ſurrendered to the uſe 


of my will) To have and to hold, all and 


every the ſaid meſſuages, lands, tenements, 


hereditaments 


1HIS is the laſt will and teſtament 
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hereditaments and premiſſes, with their and 


every of their appurtenances, unto and to 


the uſe of the faid and the heirs of 


his body, lawfully to be begotten; and for 


want of ſuch heirs, to my own right heirs 


for ever. Alſo I give and deviſe unto © 


all that my meſſuage or tenement with the 
appurtenances thereunto rn ich x hereto- 
fore in the tenure or occupation off 


To have and to hold the ſaid laſt mentioned 


meſſuage or tenement, and premiſſes, with 


the appurtenances, (ſubjeR and charged and 


chargeable with the annuity, yearly rent or 


ſum of J. herein after mentioned) unto 


him the ſaid and his aſſigns, for 


and during the term of his natural life; 
and from and immediately after his deceaſe, 
1 give and deviſe the ſame meſſuage, &c. 
and premiſſes, with e bs (ſub- 


ject to, and charged and chargeable with the 
ſame annuity, yearly rent or ſum of I.) 
unto and for the uſe of the ſaid 1 


and the heirs of his body lawfully to be 


begotten ; and for default of ſuch heirs, 
then to my own right heirs for ever- And 


I do hereby give and deviſe unto 


wife of of in the county 
of adnd her aſſigns, for and du- 


fring the term of her natural life, an annuity, 


or clear yearly rent or ſum of J. of 
 hwful money of Great Britain, free of all 


taxes and other deductions, to be iſſuing 
and payable out of the ſaid laſt-mentioned 
meſſuage and tenement, Ac. and premiſles, 

. e and 


| nnd to be paid and payable by equal hal 


_ yearly payments, at the two moſt uſual 
feaſt days of payment in the year, (that is 
to ſay) the feaſt of annunciation of the 


blefled Virgin Mary, and St. Michael the 


archangel ; the firſt payment thereof to be 


made on ſuch of the ſaid feaſt days as ſhall 


happen next after my deceaſe; and I do 
hereby charge and ſubject the ſaid meſſua- 
or tenements, &c. with and to pay- 


ment of the ſaid annuity, yearly rent or 


ſum of I. accordingly ; and my will is, 
that in caſe the ſame annuity, yearly rent 


or ſum of J. or any part thereof, ſhall 


de behind or unpaid by the ſpace of 
next over or after either of the aforeſaid 


| feaſt days, whereon the ſame is herein be- 


fore directed and appointed to be paid as 


aforeſaid, that then and ſo often it ſhall and 


may be lawfal for the ſaid * and her 


_ aſſigns, to enter into, and upon all and 
every, or any part of the ſaid premiſſes 
charged with the ſaid annuity as aforeſaid, 
and diſtrain for the ſame, or for ſo much 


thereof as ſhall be ſo in arrear, and all coſts 
and charges occaſioned by non-payment 
thereof. Alſo I give, deviſe and bequeath 
_ unto of in the ſaid county 


of all thoſe my two meſſuages or 


tenements, with the appurtenances, in _ 
(now in the ſeveral tenures, c.) which I 
hold by virtue of a leaſe from of 
 _ - (lance deceaſed) and all my eſtate, 
right, title, term of years, and 1 
e "Ul 
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of and in the ſame premiſſes reſpectively, 
To have and to hold the ſaid laſt- mentioned 
meſſuages and tenements, hereditamentsand 
premiſſes, with their and every of their ap- 
purtenances, unto the ſaid his exe 
cutors, adminiſtrators and . to and 
for his and their own uſe and benefit abſo- 
lutely. [And then the teſtator proceeds to 
give ſeveral pecuniary legacies, and to ap. 
point a reſiduary legatee and executors, and 
10 conchudes. ] In m Ds 


A edict to a Will. 


'CODICIL to be l to, ib to 10 
5 taken as part of the laſt will and teſ- 
tament of me M. B. of N. and W. in the 
county of L. Whereas by indenture of 
leaſe Sd releaſe, bearing date reſpectively 
the firſt ſix days of June in the year of our 
Lord 1721, = made or mentioned to be 
made between M. M. B. of N. and W. by 
the name of M. B. N. of the one part, and 
MM. K. of A. in the county of Cornwall, 

Eſquire, and T. R. of the Middle Temple, 
Eſquire, of the other part, I the ſaid M. B. 
of N. and V. for the ſettling the manors, 
lands, tenements and hereditaments there. 
in mentioned, and in confideration of 105, 
of lawful money, did bargain, ſell, alien, 
releaſe and confirm unto the faid M. K. and 


7 e 


T. R. the manors, advowſons, meſſuages, 


lands, tenements and hereditaments there- 


in contained, and amongſt others, all that 

the manor or reputed manor of L. with the 

rights, members and appurtenances there- _ 
0 


, in the county of B. and the meſſuages, 


lands, tenements and hereditaments of me 


the ſaid M. B. of N. and . in L. aforeſaid, 
and F. or either of them, in the faid county 


of B. to hold to the ſaid M. K. and T. R. 
their heirs and aſſigns for ever, to and for 


the uſes, intents and purpoſes, and ſubject ta 


the powers, limitations and proviſoes therem 
after expreſſed and contained of and concern- 
ing the ſame, in which ſaid indenture of re- 
| leaſe is contained a proviſo, that it ſhould 
and might be lawful to and for me the ſaid 
NM. B. of N. and V. from time to time, at 


any time or times, during my life, until I 


ſhould attain the age of eighty years, by any 
deed or writing, laſt will or teſtament exe- 
: preſence of two or 19 = 


cuted by mè in t 
credible wit neſſes, to revoke or alter all 


any of the uſes or truſts thereby limited 


or appointed, or to limit any other or new 


eſtate, uſes, truſts or diſpoſitions, of or 
touching the premiſſes or any part thereof: 
and whereas by indenture, bearing datethe 
fourteenth day of October in the year of our 
Lord 1737, and made or mentioned to be 


made between me the ſaid M. B. of N, and 


M. of the one part, and T. B. of S. in the 


county of E. Eſquire, J. L. of the pariſſi of i 


St. J. within the liberty of the city of W. 
e 8 5 1 
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in the oy of M. Eſq; and E. N. of the | 


pariſh of dt. in the faid county of 


M. Eſq; of the other part, reciting the ſaid 


herein before-recited indenture, and alſo re- 


citing two ſeveral other indentures made 
ſubſequent thereto, whereb the uſes of and 
concerning the ſaid premiſſes, in and by the 


ſaid firſt- mentioned indenture limited and 


declared, were altered and revoked of and 


concerning the ſaid premiſſes, but fubject to 
a like proviſo for altering and revoking the 


ſame, and appointing new- uſes as in the ſaid 
firſt recited indenture contained; I the faid _- 
M. B. of N. and V. in purſuance of the ſaid 
power to me reſerved, and being then under 


the age of cighty years, did revoke the uſes 


in and by the faid ſeveral recited indentures 
declaredof and concerning the faid premiſſes, 
and did limit, appoint and declare the ſame 


premiſſes to and for the uſes and truſts, 
and under the proviſoes therein after ex- 


preſſed concerning the ſame; in which in- 
Aenture 1s alſo contained a proviſo, that it 
ſhould and might be Tawful to and for me 
the dard M. B. of N. and W. from time to 
time, and at all times thereafter, during 
my life, by any deed or deeds to be by 
me executed in the preſence of two or more 
_ Eredible witneſſes, or by my laſt will in 
writing, or codicil thereto, to be by me 


ligned in the preſence of three. or more cre- 


: - -dible witneſſes ; ;5to revoke or alter all or any 
of the uſes, eſtates and truſts therein be- 
fore limited c or declared of or in all or any 


of 
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of the premiſles, and to limit any ney or 


other eſtates, uſes, truſts or, diſpoſitions 
of or touching the ſame ſo revoked or any 
part thereof: and whereas I have made and 
publiſhed a will in writing, bearing date 
the ſame 14th day of O&ober 1737; now I 


the faid M. B. of N. and W. in purſuance 


and by virtue of the ſaid power to me re- 
ſerved in and by the ſaid laft-recited inden- 


ture of the 14th of Oclober in the year 1737, 


and all and every other power and powers 


and authorities to me given or reſerved in 


this behalf, do by this my codicil revoke, 
annul and make void all and every the uſes, 
_ truſts, eſtates, limitations and appoint- 
ments in and by the ſaid ſeveral recited in- 
dentures, or any of them limited, created or 


declared of and concerning all that the ſaid 
manor or reputed manor of L. with the 


rights, members and appurtenances thereof, 
in the ſaid county of B. and all the ſaid 
meſſuages, lands, tenements and heredita-, 


\ 
. - * 


ments of the ſaid M. B. of N. and W. in IL. 


and F. aforeſaid or either of them, in the 
aid county of B. in and by the ſaid firſt. 
recited indenture of releaſe, granted, releaſed: 


or conveyed, with their and every of their 


appurtenances; and I the ſaid M. B. of N. 


and W. in purſuance of and by virtue of all 


and every the power, &c. aforeſaid do direct, 


limit, appoint and declare, that the faid firſt- 
recited indenture of releaſe, and the grant 
and conveyance thereby made as to all that. 


the ſaid manor or reputed manor of L. win 


FER e 
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4 the rights, members and appurtenances 
5 thaw in the ſaid county of B. and all 
the ſaid meſſuages, lands, tenements and 
| hereditaments of the ſaid M. B. of N. and 8 
W. in L. and F. aforeſaid, or either of them, 
in the ſaid county of B. in and by the ſaid 
ſirſt· recited indenture of releaſe granted, 
releaſed or conveyed, with their and every 
of their appurtenances, be and enure, and 
1 do hereby give and deviſe the ſame in 
manner following, that is to ſay, To, the 
_ uſe of the Honourable H. B. Eſq; com- 
monly called Lord H. B. brother of his 
Grace the Duke of St. A. for the term of 
his natural life, without impeachment of 
or any manner of waſte; and from and 
- after the determination of that eſtate by 
53 forfeiture, or otherwiſe in his lifetime, 
I r then to the uſe of the ſaid T. B. I. L. and 
E. R. and their heirs, during the natural 
life of the ſaid H. B. in truſt to preſerve 
the contingent remainders herein after li- 
mited, from being defeated and deſtroyed, 
and for that purpoſe to make entries or 
bring actions, as the caſe ſhall require; but 
nevertheleſs to permit and ſuffer the ſaid 
H. B. during his natural life to receive and 
take the rents and profits of the ſame pre- 
miſſes to his own uſe; and from and after 
the deceaſe of the faid H. B. to the uſe of 
MM. the wife of the ſaid H. B. for the term 
of her natural life, without impeachment of 
or for any manner of waſte; and from and 
after the determination of that eſtate by 
Do . 8 * 3 10. 
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forfeiture or otherwiſe, during her life, to 


* 


body of the faid M. by the ſaid H. B. be · 


the uſe of the ſecond, third, fourth, fifth, 


* 


the faid M. in truſt to 
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the uſe of the ſaid 7. B. I. L. and E. R. 


and their heirs, during the natural life of 


gent remainders herein after limited, from 


being defeated and deſtroyed, and for that 


purpoſe tg, make entries or bring acti ns 


| as the caſe ſhall require; but nevertheleſs 


to permit and ſuffer the ſaid M. during her 


life, to receive and take the rents, iſſues 


and profits of the fame premifles to her own 
uſe: and from and after the deceaſe of the 
faid M. to the uſe of the firſt fon of the 


gotten or to be begotten, and the heirs. 


male of the body of fuch tirit fon lawfully - 


iſſuing ; and for default of ſuch iſſue, to 


ſixth, ſeventh, eighth, ninth, tenth, and all 


and every other ton and ſons of the body 


of the ſaid M. by the faid H. B. begotten or 


to be begotten, ſeverally and ſucceflively, 
one after another, as they ſhall be in ſeni- 


— 


ority or age and priority of birth, and the 


heirs-male of their reſpective bodies law- 


fully iſſuing; the elder of ſuch ſons and the 
heirs-male of his body, being always pre- 


ferred and to take before the younger of 
_ ſuch ſons and the heirs-male of his and 
their body and bodies; and for default of 
ſuch ifſue male, to the uſe of all and every 
the daughter or dau | 
the faid M. by the faid H. B. begotten ar 
to be begotten, as tenants in common, and 


ghters of the. body of 


erve the contin- * 
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not 28 jeintenants, and hs heirs of their 
ſeveral and reſpective bodies lawfully iſſu- 


ing; and failing iſſue of any of the ſaid 
daughters, to he uſe of all and every other 


ſuch daughter or daughters as tenants in 


common, and not as jointenants, and the 
heirs of their reſpective body or bodies of 
ſuch other daughter or daughters lawfully 
iſſuing; and for default of ſuch iflue, to the 
uſe of ſuch perſon or perſons, and for ſuch 
eſtate or eſtates, ati in ſuch proportions, 
and in ſuch manner as! ſhe the ſaid M. 
Whether covert or ſole, ſhalt by any deed or 
writing, by her ſcaled and delivered in the 
preſence of three or more credible witneſſes, 
or by her laſt will in writing, or any writ- 
ing purporting to be her laſt will, and by 
her ſigned and publiſhed in the preſence of 
a like number of witneſſes, limit and ap- 
point; and in default of ſuch appointment, 
then to the uſe of the right heirs of the 
faid M. B. for ever: provided always, and 
my will and meaning is, that it ſhall and 
may be lawful to and for the ſaid H. B. and 
after his deceaſe to and for the ſaid M. his 


wife, in caſe ſhe ſhall ſurvive him, by in- 


denture to make any leaſe or leaſes of the 
premiſſes, for any term or number of 

years, not exceeding twenty-one years from 
the making thereof, ſo as upon every ſuch 
leaſe or leaſes there be reſerved and made 
payable, during the continuance of the ſaid 
reſpective terms thereby granted, thegreateſt 

Improved yearly rent that can or may be. 


rea- e 
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reaſonably had for the ſame, to be incident 


to and go along with the remainder or re- 
verſion expectant on fuch leaſes reſpectively, 


and ſo as ſuch leaſes be not by any expreſs 
words therein contained, freed from im- 


peachment of waſte; and ſo alſo as there 


be contained in every. ſuch leaſe or leaſes 
à power of re-entry, in caſe the rent or 
rents thereupon to be reſpectively reſerved, 
or any part thereof, ſhall be behind or un- 


paid by the ſpace of twenty-one days next 


after any the times of payment therein to 
be reſpectively limited; and ſo as the xeſpec- 
tive leflce or leflees therein named, do ex- 


ecute a counterpart of ſuch. leaſe or leaſes 


reſpectively: and Ido hereby ratify and con- 


firm all and every the uſes, truſts, eſtates, 


limitations and appointments in and by the 
faid recited indenture of the 14th of October 


1737, limited appointed or declared of or 
concerning all and every or any of the ma- 
nors, meſtuages, lands, tenements and he- 
reditaments therein compriſed, . except and 
other than the ſaid manor of L. with its 


| appurtenances, and the lands, tenements 
and hereditaments aforeſaid, in L. and F. 
afareſaid, or either of them, in the county 


of B. and I do alſo hereby declare, that my 


ſaid will in writing, bearing date the 14th 
day of October 1737. and. tbis codicil which 


J will ſhall be added to and deemed part 


thereof, do contain my laſt will and teſta- 


ment. In witneſs ee I have to this 


codicil, 


C | * \ 


f 


thy, 
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1 —_ to 2 duplicate thereof, both of 
the ſame tenor and effect, each contained i in 
two ſkins of parchment, ſet my hand and 

ſeal this dar off Sc. 
BTCC 
Fo, byte. Bid M, 8B. of,  _ _ 
FI and FV. as and for a codicil - | 


to be added to, and be 
part of, her laſt will and 

; teſtament, in the preſence _ 
of us who have ſubſcribed 
our names 1n her preſence. - 


2 nuncupativ Will. | 


= T B. his will 15 word of mouth, ods 
and declared by him about the 
day of in the preſence of us who 
have hereunto ſubſcribed our names as Wit- 
neſſes hereto. My will is that, . | 


: pg very words). ON 
* OL, 3 
| 55 : F. 9 6. 
(| 5 
N 


#-. 
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4 preonble 10 a will, the la, being about 
10 80 to ſea.” | | ee = a 
UN the name of God, Amen, 18 6 of, | 
Sc. mariner, being i in good health, and 
of ſound mind, and being forthwith to de- 
part this kingdom on a voyage to, Sc. in 
the kingdom ↄf, c. and well knowing the 
danger of the ſeas, and the uncertainty of 
life, do make this my laſt will and teſtament 
28 follows, that is to ſay, (and then he pro- 
ceeds to give ſeveral legacies, &c. ) 5 „ 


/ : } 


pere follow the forms of ſeveral be- 
„ in a will. 


And for the better nates of my chil. 
| dren A. B. and C. now infants of very ten- 


der years, that is to ſay, the ſaid A. of the TD 
age of or thereabouts, the ſaid B. GS. 
I do give and diſpoſe of the tuition and cuC _ ke" 
tody of them, and every of them, unto . A 


my wife, until ſuch time as they and either 
of them reſpectively continue unmarried, 

and under the age of twenty-one years, and 

g my wife remain my widow ; but if my wife 

die or marry, during the ſingle life and non- 
7 of any of my ſaid children, then I give 

e cuſtody and tuition of ſuch of my chil. _ 
dren ſo being unmarried, and under the age 
ok twenty. one years, at the N * 
3 | ot 


* 
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of my the, which ſhall firſt happen unto 
4 Alſo I do allow for my fon A. 's main- 
tenance at ſchool for ſo many years as he 
| | ſhall remain there, J. per ann. for my 
ſon B.'s maintenance until he be put toa 
rammar ſchool J. per ann. and when he 
is placed at a grammar ſchool . per ann. 
and when my wife or. other truſtees ſhall 
think fit to remove my ſon A. from ſchool, 
I deſire he may be placed, .&c. | = 
1 give and bequeath the houſe I how. | 
live in, and the appurtenances thereto be- 5 
longing, which I hold by leaſe from W. S. 
Eſq; ſituate, &c. to my fon C. R to hold 
to him during his natural life; and after 
his deceaſe, I give the ſame to my daughter 
E. B. during the remainder or my — and 
intereſt therein. 15 
I give and bequeath unto my kinſman | 
C. D. and my loving friend E. F. and G. of 
all that my leaſehold eſtate which En 
I lately purchaſed of 7. B. Gentleman, ſitu- 
ate, fora term of years yet to come, 
3 | Geterminable tccgether with the in- 
EN denture of leaſe, whereby 1 hold the fame, 
* co have and to hold to them the aid C. DP). 
Z. F. and G. H. their executors, adminiſ- 
trators and aſſigns, from and immediately 
after my deceaſe, for and during the reſidue 
8 | and remainder of the term then to come 
„ aud unexpired, granted to me by the ſaid 
| indenture of leaſe, upon this ſpecial truſt 
and confidence in them repoſed, and to the. 
| Re) and PREP that they the ſaid C. 0. 
4 ; Pa: 


1 


S 


— 


Oc. a the haven and ſurvivor of chew; 
and the executors and adminiſtrators of ſuch 


 furvivor, do and ſhall permit and ſuffer her 


my ſaid wife E. B. To have, hold and enjoy 


all ſuch my ſaid leaſehold cltate to them 


given as aforeſaid, and to receive and take 
to her own uſe and behoof, the rents, iſſues 
and profits thereof, from and immediately 


after my deceaſe, for and during ſo much of 
the ſaid term as ſhall run out and expire in 


the lifetime of her my ſaid wife; and after 


her deceaſe, upon this further truſt and con- 
ſidence, and to the intent and purpoſe, that 


they ſaid C. D. &c. and the ſurvivors and 
ſurvivor of them, and the executors and 


adminiſtrators of ſuch ſurvivor, do and ſhall, 


out of the rents, iſſues and profits ariſing out 


of my faid leaſehold eſtate, well and truly 


Pay, orcauſe to be paid, unto my ſaid daugh- 


ter D. B. her executors, adminiſtrators and 


aſſigns, for and during ſo much of the ſaid 


terms to me therein granted as aforeſaid, as 
ſhall run out and expire in the lifetime of 


her my ſaid daughter, the yearly ſum or an- 


nuity of [. to be paid, @c. by even and 
equal portions ; the firſt payment thereof to 


be made at, c. which ſhall. firſt and next 
happen after the deceaſe of my faid wife; 
and upon this further truſt and confidence, 


and to the intent and purpoſe, that they the 
aid C. D. c. and the ſuzvivor, c. and 
the executors, c. do and ſhall permit and 
ſuffer my ſaid ſon T. B. to have, hold and 


ONT all ſuch myYleaſchold eſtate, charged 


with 
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with the ld 3 annuity vat J per ann. to 97 
ſaid daughter, and to receive and take the 
overplus of the rents, iſſue and profits there - 
of to his own proper uſe and behoof, from 
and immediately after g faid wife's de- 
ceaſe, for and during all the reſt, reſidue 
and remainder of the term to me therein 
granted, which fhall be then to come and 
unexpired. 
I dochereby give, onthe and bequeath all 
thoſe my copyhold meſſuages, lands, tene. 
ments and hereditaments i in and 
every of them, with the rents, iſſues and 
profits thereof, (the ſame being already fur. 
rendered to the uſe of my will) unta my ſaid 
daughter 4. B. from and immediately after 
my deceaſe, for and during her natural life; 
and after her deceaſe, then I give and deviſe 
the ſame to my ſon C. H. of, Sc. and the 
heirs of his body lawfully to be begotten; 
and for default of ſuch iſſue, then to the 585 
beirs on the body of my faid daughter J. 
B. lawfully de and for default of 
ſuch iſſue, then to E. F. ſon of | of, 
p * and to his heirs for ever. ö 
give and deviſe all thoſe my freehold | 
lands, tenements and hereditaments where. 
of I am 788 in fee· ſimple, ſituate, lying 


* and beine . the rents, iſſues 


and pro 15 'of all and fingular the faid pre- 
miſſes unto C. D. and E. F. of To 
have and to hold the faid lands, tenements, 
hereditaments and premiiles to them the ſaid 
C. D. and E. F. their executors, adminiſtra- 
tors and aſſigns, from and immediately after 
l Cs OS „ 
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mmy deceaſe, for and during and unto the 
full end and term of ninety-nine years from 


thence next enſuing, and fully to be com- 


plete and ended, without impeachment of 


waſte: in truſt nevertheleſs, and to the in- 
tent and purpoſe, that the ſaid C. D. and 


E. F. their executors, adminiſtrators and 


aſſigns, do and ſhall out of the rents, iſſues 


and profits thereof, or thereby ariſing, or 
by any aflignment of the ſaid term, or by 


grant, mortgage orfale of the ſaid premiſſes, 


* 


or any parcel thereof, raiſe and levy the 
J. and the ſame being ſo. 
raiſed as aforeſaid, to pay or ſecure to be 


clear ſum of 


paid unto my grandaughter G. B. when and 
as ſoon as ſhe 


ty-one years, or be married (which ſhall firſt 


happen) or if it ſhall happen that my ſaid 


: ana, wes G. B. ſhall depart this life be- 


ore ſhe ſhall have attained the age of twen-. 
ty-one years, or be married; chen upon this 


further truſt, and to the intent and purpoſe, 


that they the ſaid, C. D. and E. F. their exe- 
cCutors, adminiſtrators and aſhgns, do and 
ſhall out of the rents, iſſues and profits, or 


by 2 mortgage or ſale of the ſaid pre- 
mi 


, or any part thereof, or by aſſignment 


of the ſaid term, raiſe the ſum of L 
clear as aforeſaid, and the ſame to pay, or 
ſecure to be paid unto the child (be the ſame 


| ſon or daughter) which ſhall hereafter be 


_ lawfully nag on the body of my daugh- 
ter ; and whic | 
age of twenty-one years, or marry, which 


all attain to the age of twen- 


ſhall live to attain the ſaid 


* _ thall firſt happen, if daughter; if a ſon, 

then on attaining the ſaid age of twenty-one 

years only, which ſaid fum of J. ſo to be 
raiſed and paid as aforeſaid, I do hereby 

5 give and bequeath unto my ſaid grandaugh- 

: ter E. E. and in caſe of her deceaſe, to ſuch 
next child ſo hereafter to be iſſuing on the 
body of my faid daughter who 
ſhall attain the ſaid age of twenty-one years, 

'=»,, © or be married as aforefaid; and from and 
immediately after, and as ſoon as the ſaid 

„ C. D. and E. F. or their heirs, ſhall have 

x i.iſed the ſaid ſum of J. clear from all pay- 

| ments and deductions, out of my ſaid Nog. 

= hold lands, tenements and hereditaments, 

. as herein before is appointed, or in caſe of 

the death of the ſaid E. B. or other child 

* reſpectively, before the reſpective times of 

payment aforeſaid, then my will is, and I 8 

do hereby give and deviſe all and ſingular the ' f| 

premiſſes aforefaid, and the reverſion and 
reverſions, remainder and remainders of all 
and ſingular thoſe my freehold lands, tene- 
ments and hereditaments aforeſaid, with the 
rents, iſſues and profits thereof, and of every 
part and parcel thereof, unto my ſaid daugh- 
ter D. B. to have and to hold to her my ſaid 

daaughter D. B. from henceforth,” for and 
'  # during the term of her natural life; and 
from and immediately after the deceaſe of 
* the faid D. B. then I do hereby give and de- 
vile the ſaid premiſſes, and the reverſion and 


„ os i. c io tend add 


5 
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rxreverſions, remainder and remainders of 
all and ſingular thoſe my faid freehold lands 


hos nad 6 a e a A op od 


| | 8 


to my rain T. B. fon o 


and previttes, with the rents, iſſues and 
Profits thereof, and of ever ty P part thereof, 
my ſaid daugh- 
ter D. B. and to the heirs of his body law- 
fully to be begotten, and for want -or de- 
fault of ſuch iflue, then I do hereby give 
and deviſe all and ſingular thoſe my ſaid 
freehold lands, tenements and heredita- 
ments in aforeſaid, (being part of the _ 
freehold lands, tenements and hereditaments | 
above mentioned) with the rents, iſſues and 
profits thereof, unto and his heirs 
for ever; and alſo all and ſingular thoſe my 
lands, tenements and hereditaments in 
aforeſaid, (being the reſidue 
and e of my freehold lands, tene- 
ments and hereditaments above mentioned) 
with the rents, iſſues and profits "thereof 
(for default of ſuch iſſues as aforeſaid) unto 
: and his heirs for ever. I give 
to A. B. and C. D. ſons of my brother T. B. 
the ſum of J. a- piece, to be paid or ſe- 
cured to them reſpectively, by my ſaid bro- 
ther L. B. as ſoon as they ſhall reſpetively 
attain the age of twenty-one years, and not 
otherwiſe; and my will is, and I hereby 
order, that in caſe my brother L. B. ſhall 
from time to time, as the ſame ſhall become 
due, pay unto my ſaid nephews, A. B. and 
C. D. or give to them reſpectively, ſuch ſe- 
curity within ' after. my deceaſe, 
as they or their father ſhall approve for the 
payment to them of the ſaid J. a- piece 
e : then and in ſuch caſe, and not 
| EY |  otherwile 


* 


.+ 43 
otherwiſe 1 ns give, tle 
unto my ſaid brother 7 B. all that _ 
or tenement, Nc. now in hand, called by 
the name of, c. late in the tenure of, Sc. 
deing part of my manor, c. and alſo the 
reverſion and inheritance of all thoſe ſeveral 
tenements, and all lordſhips, rents and he- 
riots to each of them belonging, now in 
the ſeveral poſſeſſions of with the 
royalty of the lordſhip of my ſaid manor of 
| With its ri ights, members and ap- 
8 to hol 
B. and his heirs and aſſigns for ever.. 
And whereas by the death of my uncle 


7. B. ſeveral plantations and houſes, Ss 
and negro ſervants, lands, tenements nd 


hereditaments in the iſland of Jamaica, de- 
ſcended to my father T. B. late of 
deceaſed ; and by virtue of a diſpoſition by 


him made thereof, and a partition of the 
faid premiſſes, one fifth part of the ſaid 


Plantations is legally come 20 and veſted in 


to my ſaid brother L. 


©; now I do hereby give, deviſe and be- 
queath all ſuch my ſaid fifth part or ſhare. 
of and in the faid plantations and premiſſes 
aforefaid (if the ſame ſhall remain unfold. 


1 
Þ 
Sv 


at the time of my deceaſe) together with 


the increaſe and profits ariling therefrom, 


unto my ſaid brother L. B. his heirs, 


executors, ag and aſſigns for 
ever. 


A give and deviſe unto R. S. and E. B. of 


and their heirs, the reverſion 


in fee of * 1 * aud 1 1 


8 * 
3 
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and tenements, Snedlant - upon the death 
of ſiituate, c. and alſo all other 


my frechold and copyhold lands and tene- 
ments in iin poſſeſſion, or wherein 


I have any right of equity of redemption, 
to hold the ſame unto the ſaid R. S. and E. 


B. and his heirs. for ever, upon truſt and 


conſidence, nevertheleſs, that immediately 


after my deceaſe, they the ſaid R. S. and E. 


B. ſhall vend, ſell 470 diſpoſe of the ſaid re- 


verſion of my freehold and copyhold lands, 


tenements and hereditaments, expectant 


upon the death of ' and alſo 


immediately after my deceafe, ſell and diſ- 


poſe of all other my freehold and copyhold 


lands and tenements in oſſeſſion, reverſion, 
or wherein the right of equity of redemp- 
tion is in me the ſaid P. A. as aforeſaid, to 
the beſt benefit and advantage, and for the 


moſt profit they may or can, and out of the 


monies ariſing by the ſale of the ſaid lands, 
tenements and hereditaments by me before 


deviſed, they the ſaid R. S. and E. B. ſhall 


well and truly pay, or cauſe to be paid unto 
my loving wife E. A. the ſum of J. of, 
Sc. and the overplus of the ſaid money, 
ariſing by the fale of the ſaid lands, to be 
paid to” my children ſhare and ſhare alike ; 


and alſo all other my meſſuages, lands, te- 5 | 


nements and hereditaments whatſoever, ſitu- 


ate, lying and being in C. or elſewhere in 
the ſaid county of D. to my executors here- 
in after named, until my ſan W. ſhall attain 


his age of twenty-one years; and if he ſhall 


happen to die before he N fuch age, then 


- 
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2368? in ſuch caſe until ＋. my ſecondion tht! 
attain his age of twenty-ohe years; and Tf 
he ſhall happen to die before his age, until 
K. my third ſon ſhall atthin his age of twen- 
ty: one years; and if he ſhall happen to die 
before ſuch age, until D. my Garth fon 
mall attain ſuch age of twenty-ohe years; 
and if he ſhall happen to die before fach 
age, chen 1 deviſe the fame to my own right 
| heirs for ever. hem, my will and meaning 
Farther is, that if my faid fon TV. fhall have 
attained the ſaid age "& Tent! one years at 
the time of my death, or if he hath ndt 
then attained the ſaid age. "het ſo ſoon at- 
ter as he ſhall attain the faid age, I do give 
and deviſe the ſaid and all and 
every other the premiffes, with their and 
ever By of their.a appurtenances, td E. F. and 
E: H. and their heirs, for and during the 
- Hife of my ſaid ſon IF. to the intent to ſup- 
port the contingent remainders in 'this my 


will after limited, ſo that the ſame may 
not be deſtroyed; but in truſt, neverthe- 
els, to permit and fuffer him my {aid fon 
V. to receive the rents and proſiis thereof 


.to and for his own uſe, during his'natural 
life; and for and after his deceafe, chen ! 
deviſe the ſaid _ meffuages, lands, 
_ tenements,  Hieredſtanicnts and premiſſes, 
to tlie firſt ſon of the . of my ſaid ſon 
V. lawfully iſſuing (whether then born or 
unborn) and to 85 heirs-male of the body 
of ſuch firſt ſon lawfully iffuing; and for 
default of ſuch ilſue, ben Hkewile to the 
ous, third and W other ſon of my 
„mic 


* 
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80 Bid fon 17; fuccelively, and in'r remainder 
the one 8 4 the other, as they ſhall be in 
{cniority of age aud priority of "kc; and 
the ſeveral audr eee Ant he 


body and bodies 7 8 57 uch ſecond, third 


| hy" N (the cldeſt, of Wel 
dons and heirs. male of his body being al. 


ways preferred and to take Pe aa Wy of 
he younger ſons and the heirs-male of his 
body). And if caſe of all ſuch iflue-male 


failing, and that my faid ſon W ſhall have 


a daughter 25 dau aughters at his death (born 
or unborn) m 


lands, tenements and hereditaments, to Cake 
aid E. F. and G. H. and their executors and 
afligns, for and during the * ninety» 
nine years. thence next enſuing, without 
impeachment of or for any We Bf waſte, 
and with full and free liberty of and for do- 
ing and ſuffering of any waſte; in ruſt iye 
the levying or railing by, or by the wa 
means of inaking any one or mare lea Le : 
leaſes; mortgage or mortgages, {ale or ſales, 
or ther diſpoſals of all, every or any of 
the premilles, or any part or parts there- 
of, or of the rents, iſſues or profits there- 
of, or of any part or parts thereof, or 
by all or any ſuch way, ways or means 
whatſoever, of the ſum of ke of lawful 
money of Great Britain, for ſuch daughter 


e to be equally divided between 
them (if more than one) payable to her or 


them reſpectively at her or their reſpective 


age or ages of twenty-one years, or marri- 


age of as whether ſhall firlt 8 
. for 


Fg 


ars-males of the 


is, and I do hereby de- 
_ wiſe the ald x oo advowſon, meſſuages, 


0 
2 44 F * 
8 4 
+: > 4th bs « : 
* gh 
4 5 
5 
» 5 
— 


8 
„ 
= 


Be" th 
a 5 N 
5 C . 
1 
WA" 
N * * 
. 
- ® 
3 T 
I * 
FOR, 
1 
TH: 
5 
36 5 
ER 
* 4 
a * 
. 
* 
wh *, 

+ 3 
FA 
be 
4 pe 
+ 
2 
78 
129 


F 
N 5 1 ” * 0 ** uf 2 8 — : =, 
4 
= 2 2 
* 2 8 "_—_ n 2 2 _— 


244 


os o Devi | H 


for ber ar het? reſpective portions: mak | 
any ſuch daughter or daughters ſhall hap- 


pen to die (being more than one) before 
ſuch her or their native age or ages, mar- 


riage or marriages, then and in ſuch caſe the 


ſurvivor or ſurvivors of them ſhall have her 
ſhare or ſhares thereof ſo dying; and if all 


of them ſhall happen to die before ſuch her 


or their reſpective age or ages, marriage or 
marriages, then and in ſuch caſe ſych 1000/. 
or any part thereof, ſhall not be raiſed (if 
not raiſed before) but if raiſed, ſhall go and 


be paid and payable unto him, to whom 
the freehold of and in the premiſſes ſhall 


then, as herein is after-mentioned, be in 


_ truſt for; and in caſe my ſecond ſon N ſhall 
leave no ſon or daughter at the time of his 


death {born or unborn) of his body, or if 


he ſhall have left a daughter or daughters, 


and the ſaid 10001. ſhall in any ways as afore- 
fad be raiſed paid and ſatisfied, then and in 


Tuch' caſe my will and meaning is, the ſaid 


term of ninety-nine years ſhall, as to. all 


other intents and purpoſes, be void and of 


no effect. And then I do give and deviſe 
the ſaid and all and every other 


the ai with their and every of their 


appurtenances, to the ſaid E. F. and G. H. 
and their heirs, for and during the life of my 
faid ſon 7. if he ſhall have then attained the 
age of twenty-one years, to the intent to 


| ſupport the contingent remainders in this 


my will after limited, ſo that the ſante be 
not deſtroyed ; but in truſt, neverthelets, 
to permit and ſuffer him my faid ſon 7. 
; Fo: Fl 5 1 ä + 5 5 N to. 
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to receive che rents, iſſues and profits there. 
of to and for his awn uſe, during his natural 


life; and from and after his deceaſe, then 1 


deviſe the ſaid manor, c. to the firſt ſon of 
the body of my ſaid ſon T. lawfully iſſuing, 


whether then born or unborn, and to the 


heirs-male of the body of ſuch firſt ſon law- 


fully iſſuing; and for default of ſuch iſſue, 
then likewiſe to the ſecond, third and every 


other ſon of my ſaid fon 7. ſucceſſively, and 
in remainder the one after the other, as 
they ſhall be in ſeniority of age and prio- 
rity of birth, and the ſeveral and reſpec- 


tive heirs, male of the body and bodies 
of every ſuch ſecond, third and every other 


ſon and ſons (the eldeſt of ſuch ſon and ſons, 
and the heirs-male of his body, being al- 
ways preferred and to take before any of 
the younger ſons and the heirs-male of his 


body). And in caſe of all ſuch iſſue- male 


failing, and that my ſaid ſon T. ſhall leave 


a daughter or. daughters at his death (born 


or unborn) my will is, and I do hereby de. 


viſe the ſaid manor, tc. ta the ſaid E. F. 
and G. H. and their executors and afligns, 


for and during the term of ninety-nine years 
thence next enſuing, without impeachment 
pr or for any manner of waſte, and with 


uil and free liberty*of and for doing and 
ſuffering of any waſte ; in truſt for the le- 
vying and raiſing, by or by the way or 


means of making any one or more leaſe or 


| leaſes, mortgage or mortgages, ſale or ſales, 


or other diſpoſal of all, every or any of the 
ſnaid pre miſſęes, or any part or parts thereof, 
7 8 e . 
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or of che rents, iſſues or profits thereof, or 
of any part or parts thereof, or by all or 


any ſuch way, ways or means whatſoever, 
of the tum of 1000/, of lawful money of 


Great Britain, for ſuch daughter or daagh- 


ters, to be equally divided between them 


reſpectively at her or their reſpeRtive age or 


of twenty-one years, or 'marriage op 
| yen wither hall firſt ha ; 
| her or their reſpective portion or portions ; 
and if any fuch daughter or daughters ſhall 
happen to die (being more than one) before 


ſuch her or their reſpective time or times 


for being paid, then and in ſuch caſe the 


ſurvivor or ſurvivors of them ſhall have all 


her or their ſhare or ſhares thereof ſo dy- 
ing; and if all of them ſhall happen to die 
before fuch her or their reſpective age or 


ages, marriage or marriages, then and in 


fuch caſe ſuch 1000/. or any part thereof, 
ſhall not be raiſed (if not raifed before) but 
if raiſed, ſhall go and be paid and payabls 
to him to whom the freehold of and in the 


premiſſes ſhall then, as herein is after men - 


tioned, be in truſt for; and in caſe my faid 


ſon T. ſhall leave no ſon or daughter at the 
time.of his death (born or unborn of his 


body) or if he ſhall have left a daughter or 
daughters, and the faid 10001. ſhall in any 
wile as aforeſaid be raiſed, paid or ſatisfied, 
then and in fuch caſe my will and meaning 


is, that, the ſaid term of ninety-nine years 
ſhall, as to all other intents and purpoſes, 


be void and of none effe&: provided alſo, 


* 


— 


i 


1 


ppen, for 
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and my will and meaning is, that it ſhall, 


and may be lawful to and for eyery ſuch 


ing or writings indented, to be by him fub- 


more credible witneſſes, to deviſe or leaſe 


all or any part of the faid manor, Ge. to 


any perſon or perſons for any term or num. 
ber of years not exceeding twenty-one years, 
to commence in poſſeſſion, and not in re- 


verſjon, reſerving upon every ſuch leaſe 


or leafes, during the continnance of them 
reſpeRively, the beft improved yearly rent 
that can be got for the fame (after the im- 
provement made thereof) without any fine, 


or any thing to bate the rent, and ſo as ſuch 
leaſe or leaſes be not made difpunithable of 


or for walte, 


And my will and meaning further ts, that 


every Ox any fuch of my ſaid fons as mall be | 


in the actual enjoyment of the ſaid manor 
of, Sc. aforeſaid, thalt and may aflure, 


mit and appoint, by any deed in writing | 
| fach part or parcel _ 
of the faid manor of, c. and other the 


under his hand and ſea}, 


oremilſes, as ke ſhall think fit, unte or for 
à jointure for a wife for and during her 


natural life, Hem, | give and bequeath to 


ſuch and every of my five young tons RK. 
M. T. C. and J. ſeverally, until they reſ- 


pectively ſhall attain their reſpective ages ot 


nine years, the ſum of 60). per annum of 


F 


_ of my faid ſons, to whom the truſt of the 
freehold of the ſaid premiſſes ſhaft come 
(whilſt in his actual pofleſſion) by any writ. 


fcribed and fealed in the prefence of two or 


R N 
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' ſpeed, after my ſon We RAD attain the age 


Low of Devife. 


kf money of Great Britain, and rod : 
thenceforth until they ſhall have re e 
attained their reſpective ages of ſixteen 


pears, the ſum of 100/. per annum of like 


lawful money; and from thenceforth until 
they ſhall have reſpectively attained their 
reſpective ages of eighteen years, the ſum 


of 1 Fol. per annum of like lawful money; 


and from thenceforth until they ſhall reſ- 


pectively have attained their reſpective ages 


of twenty-one years, the ſum of 200. per 
annum of like lawful money; the ſame to 


be paid to every of them reſpectively from 


time to time by my executors herein af- 


ter- named, out of my real and perſonal 


eſtate, by. equal quarterly payments on 
the four molt uſual feaſt-days, commonly 
called Lady-day, Midſummer-day, Michael- 


 mas-day and Chriſtmas-day, in and for the 


reſpective times being; the firſt payment 


thereof to commence and be made at and 


upon ſuch of the aid feaſt-days as ſhall hap- 
pen next after my deceaſe. Item, I give and 
deviſe to F. my wife, I. B. T. C. and H. L. 
and to their heirs, all that manor of R. or 
by whatſoever name the ſame is called, 


with its rights, members and appurtenan- 
ces; and alſo all other my meſſuages, lands, 

tenements and hereditaments whatſoever, 
with the appurtenances, in the county of E. 


upon truſt and conſidence, and to the in- 

tent and purpoſe, that they the ſurvivor or 
ſurvivors of them or the heirs of ſuch 
turvivor, do and ſhall with all convenient 


of. 
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of twenty-one years, ſell to ſuch perſon or 
perſons as they my faid truſtees, or the ſur- 


vivor or ſurvivors of them, or the heirs of 


ſuch ſurviyor, ſhall think fit; and all my 
ſaid manor of R. in the ſaid county of E. 
and alſo all other my meſſuages, lands, te- 
nementsandhereditamentswhatſoever inthe 
ſaid county of E. or any of them, or any 
part or parts thereof, with their appurte- 
nances, and as ſoon after asconveniently they 
can lay out and diſpoſe of the money thereby 
ariling, in and about the purchaſing of one 
or more annuity or annuities, rent or rents, 


or other yearly profits, for my ſaid four 


youngeſt ſons V. T. C. and J. or ſuch of 
them as ſhall be then living, in equal pro- 
portion (if more than one) for their reſpec- 
tive life or lives, and in the meanwhile to 


allow him or them the rents, iſſues and other 


profits (if any) as well of ſuch manor, meſ- 
ſuages, lands, tenements and hereditaments, 
as alſo of ſuch money; and whereas I 
have in the name of G. P. and M. G. 
both of L. (which ſaid M. G. is not dead) 
and alſo in the name of R. H. of L. ob- 


tained a grant under the great ſeal of Eng- 


land, after the death, ſurrender or forfei- 


ture of J. S. of the oſſice of ſurveyor of 


the petty cuſtoms and ſubſidies in the port 
of L. with all the fee and profits to the 
ne ken for and during the natural 
lives of my ſo nd 

of the longer liver of them, or to ſuch like 
effect, as by ſuch grant, relation being 


thereunto - 


ns R. and W. and the life 
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thereunto had, may more fully appear : and 
_ whereas I have granted unto A. T. out of the 
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Aid office, when it ſhall happen to come to 


* 


me, the yearly ſum of 1000. per ann. ta be 
paid to her the faid K. T. out of the profits 


af the ſaid office, when it ſhall. happen to 
fall according to my faid grant made creo 


ta ber; and alſo I give and deviſe all the 


truſts, benefits and other profits ariſing of 
and fram the ſame, to my faid four yo unger 


ſons HE. T. C. and J. or to ſuch of them as 7 


ſhall be living at my deceaſe or commence. 


eſtate and intereſt that I and my ſaid truf. 
tees have and ought to have therein, equally 
between them; and in caſe any one or more 
of my {aid four youngeſt ſons ſhall happen 
to die during the continuance of ſuch term 
ar eſtate in the ſaid office, that then the 


. whole profits ariſing by or from ſuch office 
mall cqually go to and be divided amongſt 


the ſurvivors of my faid four youngeſt ſons ; 
aud in caſe three of my ſaid four youngeft 
fons ſhall die during the continuance of the 


ſaid term and intereſt, then I will and de- 
viſe that the ſurvivor of them ſhall thence. 
forth haveand enjoy the whole profitsthereof 
to his own uſe. And whereas I am intereſted 
in a long term of years yet to come, of and 
in feveral annual payments, payable out of 
the revenue of exciſe, amounting in the 
whale to 300 / fer annum, or thereabouts ; 
and whereas by and by means of a certain 
. i2denture tripartite, bearing date onor about 


tho 


pear : and 


ment of the faid grant, for all the term, 
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the dap of laſt paſt before. the date | 


between J. T. of, Gs. in the county of M. 
of the firſt part, myſelf and F. my wife of 
the ſecond part, and E. B. of, ©&c. in the 
county of G. is fettled for (amongſt other 


things). fuch of my younger ſans R. N. T. 
C. and J. as ſhall attain his or their reſpec- 


tive age or ages of twenty - one years, as by 


the ſaid indentur E, F elation being thereunta 
had, may appear; my will and meaning is, 


that the ſaid 300/. per annum ſhall be paid 
in equal portions to ſuch of wy faid younger 


ſons R. IV. T. C. and J. as fhall have attained 


the age of twenty-one years, and ſhall not 
enjoy the ſaid eſtate of F. and elſewhere in 


the ſaid county of G. but if none of my faid 


| younger ſons ſhall enjoy the ſaid eſtate of N 
ſewhere in the ſaid county of G. and 

ſhall not have attained that age, then fuch 

ſon under that age ſhall not have his ſhare: 


and e 


and proportions thereof until he hathauained 


that age; and that when ſuch of my ſaid 
younger ſons ſhall have attained the ſaid age. 


of twenty-one, years, and ſhall not enjoy 


ſaid eſtate, and all other my ſaid younger 


ſons who ſhall attain the ſaid age of twen- 


ty-one years, and ſhall not enjoy the ſaid 


eſtate, ſhall, upon his attaining the ſaid age 
of twenty - one years, have his proportionable 


ſhare of the ſaid 300 4. per annum ; and alſo 
that when any of my ſaid younger ſons ſhall 


die under the ſaid age, or ſhall enjoy the 


. 


that 


0 late, then my will and meaning IS, | 
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that his part ſo dying” or enjoying the ſaid 
cſtate, ſhall go to and be equally divided 
amongſt the ſurvivors of my faid younger 
ſons, who ſhall have attained the ſaid age. 
of twenty-one years, and ſhall not enjoy the 
ſaid cftate, or if not then at that age, then 
when each of them reſpectively ſhall attain 
the {aid age; the ſame to be paid to him 
or them in equal proportion. And my will 7 
and meaning is, that after the death of tbe | 
ſurvivor of my younger ſons, I do give and 
=. = bequeath the ſaid annual payment of 3127. 
if for all the term and terms, time and times 
therein to come, to ſuch perſon who ſhall 
be then my heir at law. em, 1 give and 
| bequeath to my daughter M. 600 J. to be 
paid her by my executors herein after nam- 
ed, at her day of marriage; and 1 do 
| hereby will, order and direct my ſaid exe- 
cutors in the mean time to allowand pay her 
early for her maintenance and education, 
until ſhe ſhall attain the age of ten years, 
40. of lawful money of Great Britain, and 
from thenceforth until, Wc. the ſame and 
ſuch other yearly ſums zforefiid (payable to 
r) to be paid at ſuch four moſt uſual feaſt- 
ys aforeſaidin the year, called, &c. by equal 
portions, in and for the reſpective times be- 
ing, whereof the firſt payment to begin and 
be made upon the ſirſt of the faid quarter- 
days which ſhall happen after my deceaſe. 
lem, I give and deviſe to F. B. gentle 
man, for his life, one annuity or yearly rent 
ot 50. per annum, to be iſſuing and payable ' 
as 
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as well out of f ny ano df 4. in the parilh 
of B. in the county of C. as alſo out of the 
eſtate which Tlately, purchaſed of R. P. and 
his mother, or one of them, ſituate, lying and 
being in the pariſh of R. S. and V. ſome or 
one of them, in the county of C. or out of 
either of them, or any part or parts of them, 

or either of them, the ſame to be paid b 

two half. yearly payments; the firſt of the 
ſaid payments to begin at which of the feaſt- 
days of St. Michael the Archangel and the 
Annunciation of thebleſſed Virgin Mary, ſhall 
happen next after my deceaſe; and that when 
and as often as the ſame, or any part thereof, 
ſhall be behind and unpaid for the ſpace of 


twenty days next after any of the ſaid feaſt- 


days on which the ſame ought as aforeſaid 
to be paid (being lawfully demanded) that 
then and ſo often, and at any time or times 
then after, it ſhall and may be lawful to and 
for the ſaid F. B. into or upon the ſaid manor, 
meſſuages, lands, tenements, hereditaments 
and premiſſes chargeable therewith, or anyor 
either of them, or any part or parts thereof, 
to enter and diſtrain, and ſuch diſtreſs and 
diſtreſſes to detain, keep and diſpoſe of as 
he ſhall think fit, until he ſhall be fully ſatiſ- 
tied and paid all ſuch arrearages, with the 
coſts and charges 1 in and about the N 
keeping and diſpoſing thereof. 

And further, in caſe the huſband of my 
ſaid daughters, or either of them, or any 
perſon or perſons to whom any legacy or 
beneſit out of, from or by 1 of this my 

will, 
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wall, ſhall com Mencè an) fait ar-ſuits in any ; 


ever, vr hy any ways or means ſue ar diſturb, 


or cauſe tobe ſued or diſturbed, my executors 


vr truſtees herein named, or any other per- 
Toner perſons whatfoever to whom any thing 
is by me given in this my will, from che re- 


_ celving; quiet enjoying, and poſſeſting af 


That is by me herein given as aforeſaid. and 
in ſuch manner as is therein mentioned; then 


my will and meaning is, that all and mer | 
the legaries herein by me given to the wife 


and child and children of ſuch huſband, ei- 
ther or any of them, and alſo to any other 

perſon or perſons whatſoever, or any of their 
truftees, who ſhall ſo ſue and diſturb my ſaid 
executors in the due execution of this my 
Wil, thall ceaſe, determine and be utterly 


void: and that then and from thenceforth I 


do give and bequeath all and every the lega- 
cy and legacies Which I had in chis my will 
given to ſuch perſon or perſons, or in truſt 
{or ſuch perſon or perſons, unto my ſaid 
andfon A. B. his executors or admini- 
rators. . . 
Alſo I will and ordain, that the executor 
of this my lat will and teſtament, or his 


_ executors or adminiſtrators, for and towards 


the performance of my ſaid teſtament, hall 

with all convenient ſpeed after my deceaſe, 
bargain, ſell and alien in fee- ſimple all thoſe 

lands, c. for the doing, executing and per- 
fect finiſhing whereof, I do by theſe preſents 
give, grant, will and transfer to my ſaid 
* EE So ] ]ð executor, 


* 


ae 
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executor, and to his executors and admini- 
ſtrators, full power and authority to grant, 
alien, bargain, ſell, convey and aſſure all, 
Sc. to any perſon or perſons, and their heirs 


for ever in fee- ſumple, by all and every ſack 


lawful ways and means in the law, as to my 
ſaid executor, or to his executors or admini- 


ſtrators, c. or to his or their counſel learn- 


ed in the law ſhall ſeem fit or neceflary. 
And all the reſt, reſidue and remainder 


| of my goods and effects whatſoever I give, 


deviſe and bequeath the ſame unto _ 


and I hereby nominate and appoint 


executors of this my laſt will and 


teſtament ; hereby revoking all former will 


and wills by. me heretofore made. In wit- 
neſs whereof I have hereunto ſet my hand 


and ſeal this day of | | 


g i a 5 A. B. 
Signed, ſealed, publiſhed and de. 
clared by the above- named 
as and for his laſt will and teſta- 


ment, in the preſence of us who 


have hereunto ſubſcribed our 
names as witneſles thereto, in the 

reſence of the ſaid teſtator, and 
in the preſence of each other. 


C. De 
. Ie 
G. H. 
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